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Dear Mr, Noble:

This firm serves as counsel for the Commission on Presidential Debates (the “CPD”).
We respectfully submit this response on behalf of the CPD to the complaint filed by Patrick J.
Buchanan, The Reform Party of the United States of America, Pat Choate, Buchanan Reform
and Angela M. Buchanan (collectively, the “Reform Party”).!

INTRODUCTION AND OVERVIEW

The sole mission of the nonpartisan CPD is to ensure, for the benefit of the American
electorate, that general election debates are held every four years among the leading candidates
for the offices of President and Vice President of the United States. The CPD is proud of its
record of public service in sponsoring televised debates among the leading candidates in each of
the last three presidential general elections, and the CPD looks forward to the debates it is
planning for the fall of 2000.

The goal of the CPD's debates is to afford the members of the public an opportunity to
sharpen their views, in a focused debate format, of those candidates from among whom the next
President and Vice President will be selected. In each of the last two elections, there were over

I Along with this response, we submit Declarations from the following individuals:
(1) Janet H. Brown, Executive Director of the CPD (attached as Exhibit 1); (2) Dorothy S.
Ridings, Member of the CPD Board of Directors and former President of the League of Women
Voters (attached as Exhibit 2); and (3) Dr. Frank Newport, Editor-In-Chief of the Gallup Poll
(attached as Exhibit 3).
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one hundred declared candidates for the Presidency, excluding those seeking the nomination of
one of the major parties, and the same is true for the current election. During the course of the
campaign, the candidates are afforded many opportunities in a great variety of forums to advance
their candidacies. In order most fully and fairly to achieve the educational purposes of its
debates, the CPD has developed nonpartisan, objective criteria upon which it will base its
decisions regarding selection of the candidates to participate in its 2000 debates. The purpose of
the criteria is to identify those candidates, regardless of party, who realistically are considered to
be among the principal rivals for the Presidency.

In connection with the 2000 general election, the CPD announced, on January 6, 2000,
that it will apply three criteria to each declared candidate to determine whether that candidate
qualifies for inclusion in one or more of the CPD’s debates.” As in prior election cycles, the
CPD’s Criteria examine (1} constitutiona!l eligibility, (2) ballot access, and (3) electoral support.
The CPD will invite to participate in its debates any candidate, regardless of party, who satisfies
the three criteria.

The criteria regarding constitutional eligibility and ballot access are very similar to the
corresponding criteria employed by the CPD in prior election cycles. In prior election cycles,
CPD’s criterion regarding electoral support provided for CPD to evaluate and weigh a series of
enumerated factors in order to identify those candidates with a “realistic chance of being
elected.” This standard was challenged in 1996 by Perot *96 and the Natural Law Party as not
“objective” as required by 11 CFR § 110.13(c) (the “1996 Complaints”). The CPD defended its
criteria vigorously, and the Federal Election Commission (the “FEC”) expressly held in MURs
4451 and 4473 that the CPD’s 1996 criteria and debate sponsorship were fully in accordance
with the requirements of the federal election laws.’

After each election cycle, the CPD has undertaken a thorough review of all aspects of the
debates, including its candidate selection criteria, and the CPD undertook such a review after the
1996 debates. The CPD concluded that, despite the comfort that would come from remaining
with the criteria that already had withsteod very pointed attack, it would not refrain from
modifying those criteria if to do so would enhance its contribution to the electoral process. For
this reason, the CPD has adopted for 2000 an approach to the criterion addressing the required

? The CPD’s Nonpartisan Candidate Selection Criteria for 2000 General Election Debate
Participation (“Criteria”} are attached at Tab F to the Declaration of Janet H. Brown (hereafter
“Brown Declaration”) (attached as Exhibit 1).

3 See April 6, 1998 Statement of Reasons dismissing MURs 4451 and 4473 (hereaiter
“Statement of Reasons”) (attached at Tab E to Brown Declaration) at I (setting forth the FEC’s
reasons for its February 24, 1998 finding that there was “no reason to believe that the [CPD]
violated the [aw by sponsoring the 1996 presidential debates or by failing to register and report
as a political committee™),
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level of electoral support that is intended io be clearer and more readily understood than
experience demonstrated was the case with the prior criterion. Rather than weigh a series of
enumerated indicia to identify those candidates with a “realistic chance of being elected,” the
streamlined criterion for 2000 sets forth a bright line standard with respect to electoral support.
The criterion requires that eligible candidates have a level of support of at least fifteen percent of
the national electorate as determined by five selected national public opinion poliing
organizations, using the average of those organizations’ most recent publicly-reported results at
the time of the CPD’s determination of eligibility before each debate.

Although the Reform Party’s Complaint adopts a scattershot approach, the complaint is
principally a challenge to this third criterion. The Reform Party’s rather surprising position is
that it is improper even to consider level of electoral support when identifying the candidates to
be invited to debate. See Reform Party’s March 20, 2000 complaint (hereafter, the “Complaint™)
at 4 (“support for a candidate in the national electorate prior to the debates is not reasonably
related to the selection of candidates for the debates”)(emphasis in original). However, in what
appears to be a rather blatant inconsistency, the Reform Party urges in the Complaint that the
CPD be ordered to invite to its debates any candidate eligible for general election funding,
because such eligibility actually is the appropriate measure of pre-debate electoral support. The
Reform Party presents this standard as the only legally permissible standard, although the
Complaint sheds little light on why this is so under the pertinent regulations.

The Reform Party’s position is without legal support, and the CPD’s criteria are wholly
in accord with applicable law. Contrary to the Reform Party’s position, there is not but one
acceptable approach to candidate selection criteria. The FEC explained when adopting its
regulations that “{t)he choice of what objective criteria to use is largely left to the staging
organization . . ..” 60 Fed. Reg, 64,260, 64,262 (Dec. 14, 1995). Moreover, the FEC has
explained (1) that it is entirely appropriate for the criteria to include a measure of “candidate
potential” or electoral support; and (2) that polling data is an appropriate measure of such
potential or support. See Statement of Reasons at 8. Eligibility for general election funding,
even if it would be an acceptable measure of electoral support, simply is not the only legally
acceptable measure of such support.’

* In fact, in the CPD’s judgment, eligibility for general election funding is a highly flawed
measure of electoral support. It is premised on tite results of the previous election and not at al}
on the level of present public interest in the candidates ranning for office. Accordingly, it is
potentially underinclusive to the extent it would automatically exclude a new candidate with
significant national support if that candidate is not the nominee of a party eligible for funding
based on the prior election. At the same time, it is potentially overinclusive to the extent it
would automatically include a candidate with marginal present national public support solely
because that candidate is eligible for federal funding based on the results of an election held four
years earlier. The CPD determined that current polling data is a superior measure of present
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The CPD’s criteria are preestablished and objective, are reasonable, have not been
adopted to bring about a preordained result or for any partisan or improper purpose, and
otherwise are proper. For these reasons, all as explained more fully below, the CPD respectfully
requests that the FEC find that there is no reason to believe any violation of the federal election
laws has occurred and that the Complaint be dismissed.

. BACKGROUND

A. The Commission on Presidential Debates

The 1984 presidential election campaign focused national attention on the role of debates
in the electoral process. Specifically, although face-to-face debates between the leading
presidential candidates ultimately were held in 1984, they were hastily arranged, virtually at the
last minute, after an extended period of sporadic negotiations between representatives of the
nominees of the Republicans and Democrats, President Ronald Reagan, and former Vice-
President Walter Mondale. The ultimate decision to hold debates during the 1976 and 1980
general election campaigns followed a similar flurry of eleventh-hour negotiations among the
leading candidates. In 1964, 1968 and 1972, such last-minute jockeying resulted in no
presidential debates at all during the general election campaign. Thus, the 1984 experience
reinforced a mounting concern that, in any given election, voters could be deprived of the
opportunity to observe the leading candidates for President debate each other.”

Following the 1984 election, therefore, two distinguished national organizations, the
Georgetown University Center for Strategic and International Studies and the Harvard University
Institute of Politics, conducted separate, detailed studies of the presidential election process
generally, and of the role of debates in that process specifically. The reports produced by these
two independent inquiries found, inter alia, that: (1} debates are an integral and enhancing part
of the process for selecting presidential candidates; (2) American voters expect debates between
the leading candidates for President; and (3) debates among those candidates should become
institutionalized as a permanent part of the electoral process. Both the Georgetown and Harvard
reports recommended that the two major political parties endorse a mechanism designed to
ensure, to the greatest extent possible, that presidential debates between the leading candidates
be made a permanent part of the electoral process. Brown Declaration, § 9-10.

(continued)
public interest in and support for a candidacy. See Brown Declaration, § 34-36; Declaration of
Dorothy S. Ridings (hereafter “Ridings Declaration™) (attached as Exhibit 2), 99 10-12.

’ See generally N. Minow & C. Sloan, For Great Debates 21-39 (1987); Commission on
National Elections, Electing the President: A Program for Reform 41-42 (R.E. Hunter ed. 1986);
Swerdlow, The Strange -- and Sometimes Surprising -- History of Presidential Debates in
America, in Presidential Debates 1988 and Beyond 10-16 (J. Swerdlow ed. 1987).
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In response to the Harvard and Georgetown studies, the then-chairmen of the Democratic
and Republican National Committees jointly supported creation of the independent CPD. Brown
Declaration, §§ 9-11. The CPD was incorporated in the District of Columbia on February 19,
1987, as a private, not-for-profit corporation to “organize, manage, produce, publicize and
support debates for the candidates for President of the United States.” Id. 3. The CPD has
been granted tax-exempt status by the Internal Revenue Service under § 501(c)(3) the Internal
Revenue Code. 1d.

The CPD Board of Directors is jointly chaired by two distinguished civic leaders, Frank
J. Fahrenkopf, Jr. and Paul G. Kirk, Jr. Id. § 6. While Messrs. Kirk and Fahrenkopf served as
chairmen of the Democratic and Republican National Committees, respectively, at the time the CPD
was formed, they no longer do so. Id. § 11. In fact, no CPD board member is an officer of either
the Democratic or Republican National Committees. Id. The CPD’s Board members come from a
variety of backgrounds, and while some are identified in one fashion or another with one of the
major parties (as are most civic leaders in this country), that certainly is not the case for all of the
CPD Board members. 1d.; Ridings Declaration, § 1.%

The CPD receives no funding from the government or any political party. 1d. §5. The
CPD obtains the funds required to produce its debates every four years and to support its ongoing
voter education activities from the communities that host the debates and, to a lesser extent, from
corporate and private donors. Id. The donors have no input into the management of any of the
CPD’s activities and have no input into the process by which the CPD selects debate participants,
Id.

The CPD sponsored two presidential debates during the 1988 general election, id. § 19;
three presidential debates and one vice presidential debate in 1992, id. § 22; and two presidential
debates and one vice presidential debate in 1996, id. ¥ 30.

¢ The Reform Party has chosen to include in its Complaint a series of false allegations also
included in the 1996 Complaints, which as noted, were dismissed. The Reform Party’s
Complaint’s claims to the contrary notwithstanding, the CPD is not controlled by the two major
political parties, nor has it been operated for the purpose of strengthening the major parties. While
the CPD’s creation was enthusiastically supported by the then-chairmen of the major parties, it was
formed as a separate and independent corporation, Before the CPD began its operations in earnest,
there were, as the Reform Party notes, isolated references to the CPD as a “bi-partisan” effort. See,
e.2., Reform Party Complaint at 14-15. In context, however, such references spoke only to the
efforts of the CPD’s founders to ensure that it was not controlled by any one political party, not an
effort by the two major parties to control the CPD’s operations or to exclude debate participation by
non-major party candidates in CPD-sponsored debates. Those claims also ignore the CPD’s history
of scrupulously establishing and applying nonpartisan criteria for the selection of participants in its
debaies, Brown Declaration, {9 12-18, 20-23, 25-27 and 31-33.
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In connection with the 20600 general election campaign, the CPD has formulated and
announced plans to sponsor three presidential debates and one vice presidential debate, and the
CPD and the communities hosting the debates already have spent considerable time, effort and
funds to prepare for those events. Id. 97 10 & 42. The CPD’s debates have been viewed by tens
of millions of Americans, and have served a valuabie voter-education function. 1d. §4. In
addition, the CPD has undertaken a number of broad-based, nonpartisan voter education projects
designed to enhance the educational value of the debates themselves, and is presently involved in
a project designed to increase the educational value of the debates through interactive activities
on the Internet. Id. § 41.

B. The CPD’s Sponsorship of Debates in 1988, 1992 and 1996

Among the background allegations in the Reform Party Complaint are attacks -- taken from
the 1996 Complaints -- on various aspects of the CPD’s sponsorship of debates in 1988, 1992 and
1996.) None are new, and all are meritless.

With respect to the 1988 debates, the Complaint repeats baseless allegations that, somehow,
an agreement between the Bush and Dukakis campaigns (addressing various production issues)

" 'The CPD, of course, is hardly alone among debate sponsors that have faced a challenge to
their candidate selection decisions. See, e.g., Arkansas Educ. Television Comm’n v. Forbes, 523
U.S. 666 (1998) (upholding exclusion of independent congressional candidate from debate
sponsored by public broadcaster); DeBauche v. Trani, 191 F.3d 499 (4th Cir. 1999), cert. denied,
120 S. Ct. 1451 (2000) (upholding exclusion of minor party gubernatorial candidate from debate
sponsored by local radio station); Marcus v. lowa Public Television, 150 F.3d 924 (8th Cir.
1998), cert. denied, 525 U.S. 1069 (1999); (upholding exclusion of third-party congressional
candidate from debate sponsored by public broadcaster); Chandler v. Georgia Public
Telecommunications Comm’n, 917 F.2d 486 (11th Cir. 1990) (rejecting efforts by third-party
candidate for lieutenant governor to participate in debate sponsored by public broadcaster), rev’g
749 F. Supp. 264 (N.D. Ga.), cert. denied, 502 U.S. 816 (1990); Johnson v, FCC, 829 F.2d 157,
160 (D.C. Dir. 1987) (rejecting efforts of third-party presidential and vice-presidentiai candidates
to prohibit the televising of debates sponsored by the League of Women Voters, from which they
were excluded); Koczak v. Grandmaison, 684 F. Supp. 763, 764 (D.N.H. 1988) (upholding state
political party’s exclusion of candidate from primary debate); Martin-Trigona v. University of
New Hampshire, 6385 F. Supp. 23, 25 (D.N.H. 1988) (upholding state university’s exclusion of
candidate from primary debate); in re Complaint of LaRouche Campaign, MUR 1659 (Federal
Election Commission May 22, 1984) (denying independent candidate’s efforts to join primary
debate sponsored by the League of Women Voters); In re House Democratic Caucus, MUR 1617
(Federal Election Commission May 9, 1984) (upholding Dartmouth College’s exclusion of
candidate from primary debate); see also Kay v. New Hampshire Democratic Party, 821 F.2d 31,
33 (1st Cir. 1987) (upholding state political party’s exclusion of presidential candidate from
party forum).
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rendered the debates a fraud and a “hoodwinking of the American public.” Complaint at 17. In
fact, the 1988 debates, in which distinguished journalists including Jim Lehrer, Peter Jennings,
Bernard Shaw and Tom Brokaw participated, Brown Declaration, 9 19, were widely praised. For
example, the Wall Street Journal noted, after the first of the CPD’s 1988 presidential debates, that
“the ‘no-issues’ campaign issue is dead; by the time the debate finished, voters knew they had a
clear-cut choice.” Wall 8t. J., Sept. 27, 1988, §1, at 34. The Baltimore Sun asserted that the first
Bush-Dukakis encounter was a “Gold Medal Debate” and “the best presidential debate in history.”
Baltimore Sun, Sept. 26, 1988, §A, at 6. Nationally syndicated columnist David Broder wrote that
the debates provided the voters the “invaluable experience of watching the presidential and vice
presidential candidates engage each other -- and panels of journalists” and further opined that
sponsorship of future debates by the CPD “ought to be continued.” Wash. Post, Nov. 9, 1988, §A,
at 15.

With respect to the 1992 debaies, in which the CPD invited Ross Perot and Admiral James
Stockdale to participate, the Reform Party alleges that the CPD first decided not to include
Mr. Perot and Admiral Stockdale in its debates, but later reversed itself because the major party
candidates so insisted. See Complaint at 17-18. This is simply false. The CPD’s initial decision
not to include the Reform Party candidates was made at a time when Mr. Perot had withdrawn from
the race. Afier Mr. Perot re-entered the race, just prior to the first debate, the CPD’s independent
Advisory Committee reapplied its nonpartisan debate criteria and concluded that an invitation
should be extended to Mr. Perot and his running mate. Brown Declaration, 7 21-23.% The CPD
made very clear to the major party candidates that it would only agree to sponsor debates that were
consistent with its voter education purposes and its candidate selection criteria, even if that meant
the 1992 debates would be conducted by another sponsor. See October 6 and 7, 1992
correspondence to campaigns (attached at Tab A to Brown Declaration).

With respect to 1996, the Reform Party claims that the CPD and the major parties
“contrived” to keep Mr. Perot out of the CPD’s debates in 1996, Aside from a statement by
George Stephanopolous that President Clinton’s campaign did not want Mr. Perot in the
debates, Complaint at 18, the Reform Party cites to no evidence for its charge, and there is
none. As in 1988 and 1992, the CPD followed the recommendation of an independent
Advisory Committee with respect to whom to invite to its debates. Brown Declaration,

9 26. The major party campaigns had ng input into that decision. Id. 939. The Reform

® The Reform Party describes Mr. Perot’s support prior to the 1992 debates as “7% of the
electorate.” Complaint at 18. In fact, prior to his July 1992 withdrawal, his support had been as
high as 38%, and some polls taken prior to the CPD’s decision showed his support at 17-20%. See
October 2, 1992 Washington Post article noting that in june 1992, Perot’s support had been as high
as 38%; Gannett/Harris poll from September 21-23, 1992, showing Perot at 20%; Time/CNN poll
from September 22-24, 1992, shewing Perot at 17%. See also Brown Declaration, 4 24.
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Party’s claim that the major garnes had influence into the promulgation of the CPIY’s criteria
has no basis whatsoever, 1d.

C. The CPD’s Promulgation of Objective Candidate Selcction Criteria for its
2000 Debates

The specific voter education purpose of the CPD’s debates is to bring before the
American people, in a debate, the leading candidates for the Presidency and Vice-Presidency.
Brown Declaration, ¢ 32; Ridings Declaration, § 7. In any given presidential election year, there
are scores of declared non-major party presidential candidates, including over 110 in 2000. See
FEC’s “2000 Presidential Address List,” as of March 31, 2000. Accordingly, virtually from its
inception, the CPD recognized the need to develop nonpartisan criteria to ensure that it identifies
all of the candidates in a particular election year who, regardless of party affiliation and in light
of the educational goals of the CPD’s debates, properly should be invited to participate in those
debates. Brown Declaration, Y 12-15.

An organization that seeks to sponsor a general election debate among leading candidates
for the Presidency faces enormous challenges. No candidate is obliged to debate, and there is a
significant risk that a leading candidate would not agree to share the debate stage with a
candidate who enjoys only modest levels of national public support. Ridings Declaration, § 7.1°
Thus, a debate sponsor’s legitimate goal in formulating its candidate selection criteria is to be

% The FEC rejected these same allegations when advanced in the 1996 Complaints.

Absent specific evidence of a controlling role in excluding Mr. Perot, the fact the
Committees may have discussed the effect of Mr. Perot’s participation on their
campaigns is without legal consequence. There certainly is no credible evidence to
suggest the CPD acted upon the instructions of the two campaigns to exclude

Mr. Perot. To the contrary, it appears one of the campaigns wanted to include

Mr. Perot in the debate. . . . In fact, CPD’s uitimate decision to exclude Mr. Perot
(and others) only corroborates the absence to any plot to equally benefit the
Republican and Democratic nominees to the exclusion of all others.

Statement of Reasons at 11.

' The League of Women Voters® experience in connection with the 1980 presidential
debates demonstrates that these concerns and chailenges are very real. In that year, the League
invited President Carter, Governor Reagan and independent candidate John Anderson to debate.
President Carter refused to participate in a debate that included the independent candidate. See
Ridings Declaration, 9 4-7. See also Fulani v. Brady, 935 F.2d 1324, 1329 (D.C. Cir. 1991)
(noting that it is uncertain whether the major party candidates would agree to debate candidates
with only modest levels of public suport), cert. denied, 502 U.S. 1048 (1992).
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sufficiently inclusive so that any candidate properly considered a leading candidate is invited to
debate, but not so inclusive that one or more of the candidates in whom the public has
demonstrated the greatest level of interest and support refuses to debate. Given that the purpose
of the CPD’s debates is to afford the voting public an opportunity to sharpen their views, in a
debate format, of the principal rivals for the Presidency, the absence of one of the leading
candidates would dramatically undercut the educational purpose of its debates. Id. The CPD
adopted its candidate selection criteria for the debates it hopes to sponsor in 2000 with the
foregoing considerations in mind, as well with the goal of adopting criteria that would be clear
and readily understood by the public. 1d. § 8.

The CPD’s 2000 Criteria were adopted after substantial evaluation and analysis of how
best to achieve the CPD’s educational purpose. Ridings Declaration, §8. Contrary to what the
complainants have claimed, the CPD’s 2000 Criteria were not adopted with any partisan or
bipartisan purpose. They were not adopted with the intent to keep any party or candidate from
participating in the CPD’s debates or to bring about a predetermined result.'! Rather, the Criteria
were adopted to further the legitimate voter education purposes for which the CPD sponsors
debates. Id.; Brown Declaration, 4 31-33. Although it would have been easier in some respects
simply to employ again in 2000 the criteria that already had withstood legal challenge in 1996,
the CPD recognrized from the experience in 1996 that its contribution to the electoral process
would be enhanced by adopting criteria that were clearer and simpler, and the application of
which would be very straightforward. Ridings Declaration, §9.

The 2000 Criteria include the following three factors:

i. Evidence of Constitutional Eligibility: The CPD’s first criterion
requires satisfaction of the eligibility requirements of Article 1],
Section 1 of the Constitution. The requirements are satisfied if the
candidate: a) is a least 35 years of age; b) is a Natural Born Citizen of
the United States and a resident of the United States for fourteen years;
and c) is otherwise eligible under the Constitution.

' Additionally, as noted in the FEC’s Statement of Reasons dismissing Perot ‘96’s
Complaint, a key to assessing whether debate criteria are objective pursuant to the FEC’s
regulations is whether the participants are “pre-chosen” or “preordained.” Statement of Reasons
at 9, The CPD’s 2000 Criteria have not been applied yet, and the results of that future
application depend on the state of public opinion at the time the Criteria are applied. In contrast,
if the CPD were to employ a general election federal funding criteria, as urged by the Reform
Party, the debate participants would have been selected as soon as the criteria were determined,
because decisions about funding have already been made.
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2. Evidence of Ballot Access: The CPD’s second criterion requires that
the candidate qualify to have his/her name appear on enough state
ballots to have at least a mathematical chance of securing an Electoral
College majority in the 2000 general election. Under the Constitution,
the candidate who receives a majority of votes in the Electorai College
(at least 270 votes), regardless of the popular vote, is elected President.
3. Indicators of Electoral Support: The CPD’s third criterion requires

that the candidate have a level of support of at least 15% (fifteen
percent ) of the national electorate as determined by five selected
national public opinion polling organizations, using the average of
those organizations” most recent publicly-reported resuits at the time
of the determination,

See 2000 Criteria (attached at Tab B to Ridings Declaration).

With respect to the application of the criteria, the CPD has made the following statement
in the 2000 Criteria document:

The CPD’s determination with respect to participation in the CPD’s first-
scheduled debate will be made after Labor Day 2000, but sufficiently in advance
of the first-scheduled debate to allow for orderly planning. Invitations to
participate in the vice-presidential debate will be extended to the running mates of
each of the presidential candidates qualifying for participation in the CPD’s first
presidential debate. Invitations to participate in the second and third of the CPD’s
scheduled presidential debates will be based upon satisfaction of the same
multiple criteria prior to each debate.

id.

To assist in the implementation of its criterion regarding electoral support, the CPD has
retained Dr. Frank Newport, Editor-in-Chief of the Gallup Poll. Brown Declaration, §37. The
CPD has announced that in order to apply its 2000 Criteria, it will consider the publicly-reported
results from the following national opinion polling organizations: ABC News/Washington Post;
CBS News/New York Times; NBC News/Wall Street Journal; CINN/USA Today/ Gallup; and
Fox News/Opinion Dynamics. Declaration of Frank Newport, Ph.D. (hereafter “Newport
Declaration”) (attached as Exhibit 3),  9."

2 The CPD is working to identify any additional implementation issues that may arise in
the fall, when it wi}l make ifs invitation determinations. In order to ensure full compliance with
the requirement that its criteria be “pre-established,” the CPD intends to make publicly available
any necessary further implementation plans or details.
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IL THE CPD’S DEBATES IN 20¢0 WILL BE CONDUCTED EN FULL
COMPIIANCE WITH THE FEDERAL ELECTION LAWS

In general, corporations are prohibited from making “contributions” or “expenditures,” as
defined in the Federal Election Campaign Act of 1971, as amended, (the “Act”) in connection
with federal elections. See 2 U.S.C. § 441b(a); see also 11 C.F.R. § 114.2(b). Pursuant to 11
C.F.R. § 100.7(b)(21), however, “[flunds provided to defray costs incurred in staging candidate
debates” in accordance with relevant regulations are exempt from the Act’s definition of
“contributions.”"?

To partake of this “safe harbor,” a debate sponsor must comply with the FEC’s regulation
that is applicable to the mechanics of the staging of candidate debates. In applicable part, 11
C.F.R. § 110.13(c) provides as follows:

Criteria for candidate selection. For all debates, staging organization{s) must use
pre-established objective criteria to determine which candidates may participate in
adebate. For general election debates, staging organization(s) shall not use
nomination by a particular political party as the sole objective criterion to
determine whether to include a candidate in a debate.

A. CPD’s Candidate Selection Criteria Fully Comply With Applicable FEC
Regulations

The Reform Party argues that the CPD’s debate selection criteria fail to comply with 11
C.F.R. § 110.13(c) because they allegedly are not objective. As discussed above, the CPD’s
criteria for use in the 2000 debates include evidence of constitutional eligibility, evidence of
ballot access and indicators of electoral support."* The Reform Party Complaint only takes issue
with the third criterion, which “requires that the candidate have a level of support of at least 15%
{fifteen percent) of the national electorate as determined by five selected national public opinion
polling organizations, using the average of those organizations’ most recent publicly-reported

13 Under 11 C.ER. § 110.13(a), “nonprofit organizations described in 26 U.S.C. 501(c)(3)
or (c)(4) and which do not endorse, support or oppose political candidates or political parties
may stage nonpartisan candidate debates in accordance with this section and 11 C.F.R. 114.4(f).”
Pursuant to 11 C.F.R. § 114.4(f), a non-profit of this type “may use its own funds and may
accept funds donated by corporations . . . to defray costs incurred in staging debates held in
accordance with 11 CF.R. 110.13.”

14 See Tab F to Brown Declaration. Although the CPD is not required to do so, see
Statement of Reasons at 7 & n.5, it set forth its criteria in a written document that it distributed
widely and made publicly available.
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results at the time of the determination.” The Reform Party agrees that a debate sponsor must
“winnow the field” given the many declared candidates. Complaint at 22. The Complaint takes
issue, however, with how the CPD has chosen to do so, and instead argues that the CPD must
use eligibility for general election funding as the sole measure of electoral support. This
standard would result in the inclusion of the Reform Party candidate (whatever his/her actual
level of electoral support), but no other non-major party candidate (whatever his/her actual level
of electoral support).

Campaigns, of course, are free to advance whatever partisan position they choose. Here,
in order to advance its decidedly partisan purposes, the Reform Party badly misconstrues 11
C.F.R. § 110.13(c) and ignores FEC precedent on the proper application of that regulation.

1. The CPP’s Criteria Are Ohbjective

The Reform Party advances a hodge-podge of theories why the CPD’s Criteria are not
“objective.” None is meritorious.

First, the Complaint claims that it is simply impermissible under the federal election laws
even to consider pre-debate electoral support. Complaint at 4, 22-23. The principal rationale the
Reform Party advances for this proposition is that the “purpose of the debates is to provide a
candidate with an opportunity to influence voters and to increase his/her support in the national
electorate.” Id. at 23. This proposition collapses of its own weight since it is an argument for
including every declared candidate, each of whom undoubtedly would like an “opportunity to
influence voters and to increase his/her support in the national electorate.”” In fact, the Reform
Party does not appear to believe its own rationale because, as noted, it too calls for a
“winnowing” of the field based on electoral support; it just prefers a self-serving measure --
whether the party achieved at least five percent in the polls in the previous election.

The Reform Party’s position is not only internally inconsistent, it disregards the FEC’s
Statement of Reasons dismissing the earlier complaint by Perot’s 1996 campaign committee.
There, the FEC specifically noted that it was proper for a debate sponsor to consider a
candidate’s electoral support. Statement of Reasons at 8. The FEC rejected any notion that
eligibility for general election funding was the sole measure of such support, stating that to
prevent the examination of evidence of “candidate potential” (i.e., electoral sulpport as reflected
: L w . " 6
in public opinion polls) “made little sense.” Statement of Reasons at 8 & n.7.

15 CPD does not host debates for the benefit of the candidates, but for the benefit of the
electorate.

' 11 Arkansas Educ. Television Comm’n v. Forbes, 523 U.S. 666 (1998), the Supreme
Court recognized that a public television station’s decision not to include an independent
political candidate in its debates because of the candidate’s lack of political viability could be -~
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Second, the Reform Party claims that the very act of the CPD in selecting the level of
support required to participate in the debate is impermissibly “subjective™ and is in violation of
the FEC’s regulations. Complaint at 4. This argument would make any criteria “subjective,”
because there must always be some decision made by the debate sponsor regarding what
objective criteria it will apply. When the FEC adopted the current version of the regulation, it
made clear that staging organizations would maintain substantial discretion in extending debate
invitations, noting, for instance, that “[t]he choice of which objective criteria to use is largely left
to the discretion of the staging organization,” and that the criteria may be set “to contro} the
number of candidates participating in a debate if the staging organization believes there are too
many candidates to conduct a meaningful debate.” See 60 Fed. Reg. 64,260, 64,262 (1995). The
FEC reaffirmed this position in its Statement of Reasons dismissing the Perot ’96 complaint,
noting that “the debate regulations sought to give debate sponsors wide leeway in deciding what
specific criteria to use.” Statement of Reasons at 8.

Third, the Complaint’s allegation that the fifteen percent threshold was enacted
specifically to exclude the Reform Party nominee and to ensure debates solely between the
Republican and Democratic Party nominees has no foundation. The Criteria were adopted to
advance the CPD’s legitimate voter education goals and not for any partisan or bipartisan
purpose. Brown Declaration, § 33; Ridings Declaration, Y 8.

Dorothy Ridings, CPD Board member and former President of the League of Women
Vaoters, addressed the promulgation of the CPD’s streamlined criteria, and the adoption of the
fifteen percent standard, at length in her Declaration, which is submitted herewith. Ms. Ridings
testified, in pertinent part, as follows:

7. As the events of 1980 [when President Carter refused to participate in a
debate to which independent candidate John Anderson was invited] well
demonstrate, an organization such as CPD that seeks to sponsor general
election debates among the leading candidates for the Office of the
President faces a difficult challenge. No candidate is obligated to debate,
and there is a significant risk that a leading candidate would not agree to
share the debate stage with a candidate who enjoys only modest levels of
national public support. Thus, the debate sponsor’s legitimate goal in
formulating its candidate selection criteria is to be sufficiently inclusive so
that any candidate properly considered a leading candidate is invited to
debate, but not so inclusive that one or more of the candidates in whom

(continued)
and was -~ reasonable in light of the television station’s goals in producing the debates. Id. at
682. The Court further found that such exclusion was not “an attempted manipulation of the
political process,” recognizing that the debate host “excluded Forbes because the voters lacked
interest in his candidacy, not because [the debate host} itself did.” 1d. at 683.
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10.

1.

the public has demonstrated the greatest level of support refuses to debate.
Given that the purpose of the CPI)’s debates is to afford the voting public
an opportunity to sharpen their views, in a debate format, of the principal
rivals for the Presidency, the absence of one of the leading candidates
would dramatically undercut the educational purpose of its debates.

CPD adopted its candidate selection criteria for the debates it hopes to
sponsor in 2000 with the foregoing considerations in mind, as well as with
the goal of adopting criteria that would be clear and readily understood by
the public. . ..

* & &

One of the criteria set forth in the CPD’s 2000 Criteria is the requirement
that a candidate have a level of support of fifteen percent of the electorate,
as described more fully in the Criteria. The CPD’s selection of fifteen
percent as the requisite level of support was preceded by careful study and
reflects a number of considerations. It was CPD’s considered judgment
that the fifteen percent threshold best balanced the goal of being
sufficiently inclusive to invite those candidates considered to be among
the leading candidates, without being so inclusive that invitations would
be extended to candidates with only very modest levels of public support,
thereby creating an unacceptable risk that leading candidates with the
highest levels of public support would refuse to participate.

I understand that the complainants have alleged that the fifteen percent is
an unattainable level of support for an independent or minor party
candidate to achieve without participation in the debates. CPD’s review of
the historical data is to the contrary. As noted, John Anderson achieved
this level of support prior to the first debate in 1980 and, therefore, was
invited by the League to debate. Other independent and third-party
candidacies from the modern era demonstrate the point as well. George
Wallace achieved significant voter support in 1968, and Ross Perot
enjoyed a high level of popular support in 1992, particularly before he
withdrew from the race in July of 1992. (Mr. Perot subsequently re-
entered the race shortly before the 1992 debates.)

See also Brown Declaration at 4 34-35."

17 1t is worth noting that although Mr. Buchanan now insists that the fifteen percent
threshold is evidence of a plan to keep him out of the debates, before the CPD announced its
Criteria, he noted a fifteen percent threshold approvingly. See transcript of October 31, 1999
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Fourth, the fifteen percent criteria is not subject to partisan manipulation, as charged by
the Reform Party. Indeed, mindful that some will always doubt any candidate selecticn decision
and process, the CPD has gone to great lengths to allay such concerns. The CPD has announced
that it will rely on the publicly-reported results of five nationally-respected poiling organizations.
Newport Declaration, 9 9. The CPD itself will not control the methodology or content of the
polls. 1d. 9 10. Moreover, it has retained a well-known, neutral expert to assist it in
implementing the criterion. Id. 99 1-3; Brown Declartion, § 37.

2. CPD’s Criteria are Methedologically Sound and Reasonable

Finally, the complainants criticize polling in general and the CPD’s plan for reviewing
polling data in particular. The various methodological points and criticisms the Reform Party
offers up in opposition to the CPD’s Criteria do not amount to a coherent argument that the
Criteria are not “objective” as the term is used in the regulations.

Polls are most often criticized when the perception is that our elected leaders have
substituted the reading of polls for the exercise of independent judgment and leadership. There
is no legitimate dispute, however, that the science of public opinion polling is by far the best
mechanism we have for measuring public sentiment. Newport Declaration, § 4. Public opinion
polling, and, in particular, national polling conducted during the presidential general election, has
a high degree of reliability. Id.

The Reform Party’s complaints about public opinion polling’s accuracy focus on polls
from the 1948 election and on Congressional deliberations on the unrelated issue of federal
funding of elections from the 1970’s. The science of polling has improved dramatically since
that time. Id. Other anecdotes relied on by the complainants for their criticism of polling’s
“accuracy” are based on a fundamental misunderstanding of the purpose of public opinton
polling. A public opinion poll is an objective estimate of public opinion at the time the poll was
taken, and is not a prediction of where public opinion will be at a later point in time. Id. §6. As
such, complaints (such as those advanced by the Reform Party) that a poli conducted in the
summer failed to indicate who would ultimately win a fall election misunderstand that a poll’s
objective estimate is of public opinion at the time the poll is taken. Shifts in public opinion do
take place, which is why the CPD has chosen to view the most recent poll data availabie from a
set of well-respected polling organizations shortly before the scheduled debates.

(continued)
“Meet the Press”, attached at Tab G to Brown Declaration. It is also noteworthy that, in 1980,
the League of Women Voters also employed a poll-based standard to determine eligibility for
participation in the debates, and the League also selected fifteen percent as the appropriate
standard. See Ridings Declaration at 4 4.
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The Reform Party also attempts to cast one of the virtues of the CPD’s approach -- the
averaging of multiple polling results -- into a liability. Given the purpose for which the CPD is
considering polling data, an average of the polls of up to five well-known, well-regarded public
opinion polling organizations is a reasonable and appropriate method. Newport Declaration,

9 12. The average of a number of polls can be determined in a scientific, objective manner, and
that average will be a good indicator of a candidate’s level of public support. Id. Use of an
average may reduce random error that could come from relying on only one source, id., and
allows the CPD to rely on the objective research of an array of polling professionals, all of whom
have been selected because they can be expected to poll frequently and regularly in the 2000
presidential campaign, and because they have a record of conducting polls in a reliable,
professional and scientific manner. Id. §9.'"® While there understandably will be some
methodological differences among the polls consulted, that does not invalidate the averaging of
the results. Id. at 11. In order to avoid any methodological differences, the CPD would have had
to limit itself to the results of one poli, which the CPD rejected in order not to be overly-
dependent on any one poll. 1d.”

B. The Reform Party’s Cemplaint is Flawed For Additional Reasons

1. The Complaint’s Interpretation of the Debate Regulation Conflicts
with the First Amendment

The Reform Party’s effort to compel a cramped construction of the regulation would raise
serious constitutional problems. In the 1996 litigation conceming the presidential debates, the
D.C. Circuit specifically recognized the First Ainendment concerns implicated by governmental
restrictions on a debate sponsor’s invitation decisions. Perot v. Federal Election Comm’n, 97 F.3d
553, 559 (D.C. Cir. 1996) (copy attached at Tab D to Brown Declaration) (“[I]f this court were to

"% The concerns raised in the National Council on Public Polls article, “20 Questions a
Journalist Should Ask About Poll Results,” see Complaint at 28, are associated with
“unscientific pseudo-polls,” such as Internet and call-in polls, as opposed to scientific polls like
the ones identified by the CPD.

' The Reform Party also addresses margin of error, claiming that the CPD should invite
any candidate with an 11% level of support, assuming a margin of error of plus or minus 4%.
This view is flawed for at least three reasons. First, the percentage figure reported by a polling
organization is that organization’s best estimate of the matter surveyed. The margin of sampling
error indicates that, due to a variety of factors, the reported sample could vary by a stated number
of points, but that does not mean that a result anywhere within the margin of error is just as likely
as the reported estimate. Newport Declaration, § 5. Second, the averaging of five polls should
enhance accuracy. Id. at 12. Third, the issue at hand is whether the criteria are ebjective, not
whether there is room for discussion among polling experts about the various approaches that
might be employed to measure public opinion.
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enjoin the CPD from staging the debates or from choosing debate participants, there would be a
substantial argument that the court would itself violate the CPD’s First Amendment Rights.”)
(citing Nebraska Press Ass’n v. Stuart, 427 U.S. 539 (1976) and Hurley v. Irish-American Gay,

Lesbian & Bisexual Group of Boston, 515 U.S. 557 (1995)). In Arkansas Educ. Television
Comm’n, the Supreme Court upheld the First Amendment interest of a public television station

to exclude from a televised debate an independent candidate with little popular support. 523
U.S. at 680-8] (recognizing that a requirement that a debate be open to all “ballot-qualified
candidates . . . would place a severe burden” on a sponsor, and could result in less public debates
because sponsors would be less likely to hold them). Obviously, the rights of a private debate
sponsor like the CPD in controlling the content of its speech are even greater than those of a

public broadcaster.

In order to withstand First Amendment scrutiny, government regulation of political
activity must be narrowly tailored to serve a compelling government interest. The only
governmental interest that is sufficiently compelling to justify restrictions on the expression of
participants in the political process is the prevention of corruption or the appearance of
corruption. Seg, e.g., Citizens Against Rent Control v. Berkeley, 454 U.S, 290, 296 (1981)
(limits on political activity are contrary to the First Amendment unless they regulate large
contributions given to secure a political quid pro gquo); Buckley v. Valeo, 424 U.S. 1, 14, 18
(1976). In addition, even when a given regulation is designed to serve the government’s
compelling interest in preventing corruption, it must be closely drawn so as not to inhibit
protected expression unnecessarily. Carver v. Nixon, 72 F.3d 633, 644 (8th Cir, 1995). The
regulation at issue, if construed in the manner suggested by the Reform Party, would be
unconstitutional precisely because it would greatly limit CPD’s First Amendment rights, yet it
would not be narrowly tailored to reduce corruption or the appearance of corruption.

2. CPD, a Nonprofit, Nonpartisan Corperation, is Eligible to Sponsor
Candidate Debates Pursuant to Applicable FEC Regulations

The Reform Party’s Complaint argues that the CPD is in violation of 11 C.F.R.
§ 110.13(a) because its “bipartisan voter educational efforts” allegedly support two political
parties and oppose all others, and that the “safe harbor™ provisions of 2 U.S.C. § 431(a)}(B)(11)
that allow nonprofit organizations to sponsor candidate debates are inapplicable to the CPD.
This same argument was advanced unsuccessfully in MURs 4451 and 4473. See Statement of
Reasons at 11. 11 C.F.R. § 110.13(a) states that

%0 The Reform Party’s construction of the regulation also would render it unlawful as
having been promuigated without adequate notice. The FEC’s Notice of Proposed Rulemaking
with respect to the amendments to 11 C.F.R. § 110.13(c) gave no indication that the FEC would
restrict debate sponsors’ discretion in selecting selection criteria in the manner now urged by the

Reform Party.
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Nonprofit organizations described in 26 U.S.C. 501(c)(3) or {c)(4) and which do
not endorse, support or oppose political candidates or political parties may stage
nonpartisan candidate debates in accordance with this section and 11 C.F.R.
114.4(1).

The CPD plainly meets this standard. As noted above, the CPD has a long history of
conducting itself in a nonpartisan manner. The CPD is a nonprofit corporation, which has been
granted tax-exempt status by the Internal Revenue Service under § 501(c)(3) of the Internal
Revenue Code. A § 501(c)(3) corporation, by definition, “does not participate in, or intervene in
... any political campaign on behalf of (or in opposition to) any candidate for public office.”
26 U.5.C. § 501(c)(3). The CPD’s limited mission, sponsoring presidential debates and closely
related educational activities, is fully in accordance with the requirements of 501(c)(3), and
similarly does not violate 11 C.F.R. § 110.13(a)’s prohibition of endorsement, support or
opposition to any candidate or party. The CPD makes no assessment of the merits of any
candidate’s or party’s views, and does not advocate or oppose the election of any candidate or
party. Brown Declaration, § 3.

At best, the Reform Party’s claim that the CPD cannot host debates pursuant to 11 C.F.R.
§ 110.13(a) amounts to an argument that the very act of inviting candidates to debates constitutes
“endorsement” of those invited and “opposition” to those not invited, regardless of the
nonpartisan manner in which those selections are made. Under the Reform Party’s analysis, no
staging organization could ever hold a debate pursuant to § 110.13, because the act of using
criteria required by § 110.13(c) would always result in an improper endorsement under
§110.13(a). This result cannot be reconciled with the FEC’s regulations and must be rejected, as
it was by the FEC in connection with the 1996 Complaints. Statement of Reasons at 11.!

* * *

2! The Reform Party alleges that CPD is in violation of the Federal Election Campaign Act
because it has failed to register as a “political committee” pursuant to 2 U.S.C. § 433, but has
made expenditures and received contributions in excess of $1,000. See Complaint at 12. In fact,
FEC regulations provide that “[flunds used to defray costs incurred in staging nonpartisan
candidate debates in accordance with the provisions of 11 C.F.R. 110.13 and 114.4(f)"’ do not
constitute contributions or expenditures subject to the provisions of the Act, see 11 C.F.R,
§§100.7(b)21) and 100.8(b)(23), and thus CPD does not constitute a “political committee”
under the Act, see 2 U.S.C. § 431(4).
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For the foregoing reasons, the Complaint filed by the Reform Party fails to set forth a
possible violation of the Act.

Respectfully submitted,
ROSS, DIXON & BELL, L.L.P.

. y,-—

: w15 K Loss
- Stacey L. McGraw
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of
MUR 4987
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The Commission on Presidential Debates

DECLARATION OF JANET H. BROWN

I, Janet H. Brown, Executive Director of the Commission on Presidential Debates
("CPD™), give this declaration based on personal knowledge.

Background
1. I have been the Executive Director of the CPD since March 1987. Under the

supervision of the Board of Directors, I am primarily responsible for planning and
organizing the debates the CPD intends to sponsor in 2000.

2. Prior to serving as Executive Director of the CPD, I served on the staffs of
the late Ambassador Elliot Richardson and former U.S. Senator John Danforth.
Additionally, 1 have held appointments at the White House Domestic Council and the
Office of Management and Budget. I am a graduate of Williams College and have a
master's degree in public administration from Harvard University.

3. The CPD is a private, nonpartisan, not-for-profit corporation dedicated solely
to the sponsorship of general election presidential and vice presidential debates and related
voter education functions. The CPD was organized in February 1987, under the laws of the
District of Columbia, and has its sole office in the District of Columbia. CPD's Articles of
Incorporation identify its purpose as "to organize, manage, produce, publicize and support

debates for the candidates for President of United States . . ." The CPD has been granted
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tax-exempt status by the Internal Revenue Service under §501(c)(3) of the Internal
Revenue Code. Consistent with its §501(c)(3) status, the CPD makes no assessment of the
merits of any candidate’s or party’s views, and does not advocate or oppose the election of
any candidate or party.

4, The CPD has sponsored presidential and vice presidential debates in 1988,
1992 and 1996. The CPD’s debates have been viewed by tens of millions of Americans
and have served a valuable voter education function. Prior to CPD's sponsorship in 1988,
televised presidential debates were produced in only four general election years: by the
networks in 1960, and by the non-profit League of Women Voters in 1976, 1980, and
1984. No televised presidential debates were held in the general election in 1964, 1968 or
1972.

3. The CPD receives no government funding; nor does it receive funds from
any political party. The CPD obtains the funds to produce its debates from the universities
and communities that host the debateg, and it relies on corporate and private donations to
augment contributions from the debate hosts and to support the CPD’s ongoing voter
education activities. The CPD currently is attempting to raise funds and in-kind
contributions from a variety of corporate and non-profit entities specializing in interactive
application of the Internet in order to enable the CPD to expand and improve upon the
voter education opportunities it provides on its website. None of the organizations that
have donated to the CPD have sought or had any input whatsoever in the promulgation of
CPD candidate selection criteria or in the selection of debate participants.

6. The CPD has a twelve-member, all volunteer Board of Directors ("CPD

Board"). The Co-Chairmen of the CPD Board, Frank J. Fahrenkopf, Jr. and Paul G. Kirk, Jr.,
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each are distinguished civic leaders with extensive records of public service. Mr. Fahrenkopf
has served as Co-Chairman of the Rivlin Commission, which investigated and reported on the
government of the District of Columbia, was a founder of the National Endowment for
Democracy, is a member of the Board of Trustees of the National Judicial College, the ABA-
sponsored judicial education center for federal and state judges, and is the Chairman of the
American Bar Association’s Coalition for Justice, a group coordinating the ABA’s initiative
to improve the American system of justice. Mr. Fahrenkopf also serves on the Board of
Trustees of the E. L. Wiegand Foundation and is a member of the Greater Washington Board
of Trade, the Economic Club of Washington and the Federal City Council. Mr. Kirk has
served as the Co-Chairman of the National Student/Parent Mock Election and on numerous
civic and corporate boards. Mr. Kirk currently is the Chairman of the Board of Directors of
the John F. Kennedy Library Foundation and is Of Counsel to the law firm of Sullivan &
Worcester, LLP of Boston, Massachusetts.

7. The remaining members of the CPD Board are:

Clifford L. Alexander, Jr., President of Alexander & Associates; former Chairman
of the Equal Employment Opportunity Commission.

Howard G. Buffett, Chairman of GS], Inc.
The Honorable Paul Coverdell, Member of the U.S. Senate from Georgia.

John C. Danferth, Lawyer and Partner, Bryan Cave; Retired U.S. Senator from
Missouri.

The Honorable Jennifer Dunn, Member of the U.S. House of Representatives from
Washington.

Antonia Hernandez, President, Mexican American Legal Defense Fund.
Caroline Kennedy, Author.

Paut H. O’Neill, Chairman of the Board of Aluminum Company of America; former
Deputy Director of the Office of Management and Budget.
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Newton Minow, Lawyer and Partner, Sidley & Austin; former Chairman of the
Federal Communications Commission.

Dorothy Ridings, President and CEO of the Council on Foundations; former
President, League of Women Voters.

8. Former Presidents Gerald Ford, Jimmy Carter and Ronald Reagan serve as

Honorary Co-Chairmen of CPD.

. History of the Commission on Presidential Debates

9. CPD was organized in response to the recommendations of two separate

o studies on presidential elections and debates: (1) the April 1986 Final Report of the

| e
\ Commission on National Elections, entitled Electing the President: A Program for Reform,
| a nine-month study of presidential elections by a distinguished group of news executives,
elected officials, business people, political consultants, and lawyers conducted under the

auspices of the Georgetown University Center for Strategic and International Studies, and

| (2) the Theodore H. White Conference on Presidential Debates held in March 1986 at the
Harvard Institute of Politics and chaired by Newton Minow, former chairman of the
Federal Communications Commission.

10.  Both of those studies underscored the importance presidential debates had
assumed in American electoral politics. Rather than permit the existence of debates to turn
on the vagaries of each election, the studies recommended that the debates be
"institutionalized." More specifically, both studies recommended that the two major
political parties create a mechanism designed to ensure, to the greatest extent possible, that
debates become a permanent and integral part of the presidential election process.

11.  Frank J. Fahrenkopf, Jr. and Paul G. Kirk, Jr., then-chairmen of the
Republican and Democratic National Committees respectively, responded by initiating

CPD as a not-for-profit corporation separate and apart from their party organizations.
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While Messts. Kirk and Fahrenkopf served as the chairs of the major national party
committees at the time CPD was formed, they no longer do so; nor do the current chairs of
those committees sit on CPD's Board of Directors. No CPD Board member is an officer of
the Democratic or Republican National Committee. Although some CPD Board members,
like the majority of this country’s civic leaders, identify with the Republican or Democratic
party, that certainly is not the case with every Board member. For example, I am not aware
of what party, if any, Board members Dorothy Ridings or Howard Buffett would identify

with if asked.

1988: The CPD Successfully Launches Its First Debates
12.  OnJuly 7, 1987, over one year prior to the sponsorship of the CPD’s first

debates, CPD formed an advisory panel of distinguished Americans, including individuals
not affiliated with any party, in order to provide guidance to CPD with respect to several
areas, including non-major party candidate participation in CPD-sponsored debates. From
virtually the beginning of CPD's operations, CPD's Board recognized that, although the
feading contenders for the offices of President and Vice President of the United States
historically have come from the major parties, CPD's educational mission would be
furthered by developing criteria by which to identify any non-major party candidate who,
in a particular election year, was a leading candidate for the office of President or Vice
President of the United States, and to whom an invitation should be extended to participate
in one or more CPD-sponsored debate.

13.  The individuals serving on that advisory panel (and their then-current
principal affiliation) included:

Charles Benton, Chairman, Public Media Inc.;

Ambassador Holland Coors, 1987 Year of the Americas;
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r Marian Wright Edelman, President, Children's Defense Fund;

) Mary Hatwood Futrell, President, National Education Asscciation;

‘ Carla A. Hills, Partner, Weil, Gotshall & Mangegs;

| Barbara Jordan, Professor, LBJ School of Public Affairs, University of Texas;
Melvin Laird, Senior Counselor, Readers’ Digest;
Ambassador Carol Laise;

William Leonard, former President, CBS News;

Kate Rand Lloyd, Managing Editor, Working Woman Magazine;

Newton Minow, Partner, Sidley & Austin;

: Richard Neustadt, Professor, Kennedy School of Government, Harvard University;
Ed Ney, Vice Chairman, Paine Webber Inc.;

Paul H. O'Neill, Chairman and Chief Executive Officer, Aluminum Company of
America;

| Nelson W. Polsby, Professor, University of California at Berkeley;

Jody Powell, Chairman and Chief Executive Officer, Ogilvy & Mather Public
Affairs;

Murray Rossant, Director, Twentieth Century Fund;

Jill Ruckelshaus, director of various non-profit entities;

Lawrence Spivak, former Producer and Moderator, "Meet the Press";

Robert Strauss, Partner, Akin, Gump, Strauss, Hauer & Feld;

Richard Thornburgh, Director, Institute of Politics, Harvard University;

Marietta Tree, Chairman, Citizen's Committee for New York City;

Anne Wexler, Chairman, Wexler, Reynolds, Harrison & Schule;

Mrs. Jim Wright.

14.  The advisory panel convened in Washington on October 1, 1987 to discuss

the issues of its mandate, including the candidate selection criteria, after which the CPD
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Board appointed a subcommittee of the advisory panel, headed by Professor Richard
Neustadt of the Kennedy School of Government, Harvard University, to draw on the
deliberations and develop nonpartisan criteria for the identification of appropriate third-
party candidates to participate in CPD sponsored debates.

15.  On November 20, 1987, Professor Neustadt's subcommittee recommended to
the CPD Board the adoption of specific nonpartisan candidate selection criteria intended to
identify those candidates other than the nominees of the major parties with a realistic
chance of becoming President or Vice President of the United States. The Neustadt
subcommittee reported that the adoption and application of such criteria would help ensure
that the primary educational purpose of the CPD -- to ensure that future Presidents and
Vice Presidents of the United States are elected after the voters have had an opportunity to
hear them debate their principal rivals -- would be fulfilled.

16.  While the 1987 candidate selection criteria themselves were quite detailed,
they included a review of three types of factors: (1) evidence of national organization;

(2) signs of national newsworthiness and competitiveness, and (3) indicators of national
public enthusiasm or concern, to determine whether a candidate had a realistic chance of
election.

17.  On February 4, 1988, the CPD Board unanimously adopted the selection
criteria proposed by Professor Neustadt's subcommittee. The sole objective of the criteria
adopted by the CPD in 1988 was to structure the CPD debates so as to further the
nonpartisan educational purpose of those debates, while at the same time complying fully

with applicable law. An Advisory Committee to the CPD Board, chaired by Professor
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Neustadt, was created for the purpose of applying the 1988 candidate selection criteria to
the facts and circumstances of the 1988 campaign.

18.  Professor Neustadt’s Advisory Committee met in advance of the debates and
carefully applied the candidate selection criteria to the facts and circumstances of the 1988
campaign. The Advisory Committee unanimously concluded that no non-major party
candidate satisfied the criteria and, accordingly, the Advisory Committee recommended to
the CPD Board that no non-major party candidate be extended an invitation to participate
in the CPD’s 1988 debates. The CPD Board of Directors, after carefully considering the
Advisory Committee’s recommendation, the criteria and the facts and circumstances of the
1988 campaign, voted unanimously to accept the Advisory Committee’s recommendation.

19.  Although the Bush and Dukakis campaigns reached an agreement that
addressed certain production aspects of the 1988 debates, that agreement in no sense
impaired the voter education value of those debates, in which a number of prominent
journalists participated, including Jim Lehrer, Peter Jennings, Tom Brokaw and Bernard
Shaw.

1992: The CPD’s Debates include Three Candidates

20.  On or about January 16, 1992, the CPD Board requested that the Advisory
Committee, again chaired by Professor Neustadt, assist the CPD} in promulgating
nonpartisan candidate selection criteria in connection with the 1992 election. Pursuant to
the Advisory Committee's recommendation, the CPD Board adopted substantially the same
selection criteria used in 1988, with minor technical changes.

21.  The 1992 Advisory Committee, consisting of Professor Neustadt; Professor
Diana Carlin of the University of Kansas; Dorothy Ridings, Publisher and President of the

Bradenton Herald and former President of the League of Women Voters; Kenneth

232791 vi 8




Thompson, Director of the Miller Center, University of Virginia; and Eddie Williams,
President, Joint Center for Political and Economic Studies, met on September 9, 1992 to
apply the candidate selection criteria to the 100-plus declared presidential candidates
seeking election in 1992. At that time, it was the unanimous conclusion of the 1992
Advisory Committee that no non-major party candidate then seeking election had a
realistic chance in 1992 of becoming the next President of the United States. Ross Perot,
who had withdrawn from the race in July 1992, was not a candidate for President at the
time of this determination.

22.  On October 5, 1992, the Advisory Committee reconvened at the request of
the CPD Board to update its application of the 1992 criteria to include subsequent
developments, including Ross Perot's October 1, 1992 reentry into the campaign. The
Advisory Committee concluded that Mr. Perot satisfied the selection criteria, and based on
that recommendation, the CPD Board extended invitations to Mr. Perot and his running
mate, Admiral James B. Stockdale, to participate in its first two 1992 debates. When it
became clear that the debate schedule -- four debates in eight days -- would prevent any
meaningful reapplication of the selection criteria, the CPD extended its original
recommendation that the Perot/Stockdale campaign participate in two debates to all four
debates. See October 6 and 7, 1992 letters (attached at Tab A). Thereafter, the CPD
produced three presidential debates involving President Bush, Governor Clinton, and
Mr. Perot, and one vice presidential debate between Vice President Quayle, Senator Gore,
and Admiral Stockdale.

23.  When the Advisory Committee applied the 1992 criteria to Mr. Perot, it

faced the unprecedented sitvation in which a candidate, whose standing in the polls had
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been approximately 40%, had withdrawn from the race, but then rejoined the campaign
shortly before the debates, with unlimited funds to spend on television campaigning. The
Advisory Committee found that it was unable to predict the consequences of that
combination, but agreed that Mr. Perot had a chance of election if he did well enough that
no candidate received a majority of electoral votes and the election was determined by the
United States House of Representatives. Although the Advisory Committee viewed

Mr. Perot’s prospect of election as unlikely, it concluded that the possibility was not
unrealistic, and that Mr. Perot therefore met the CPD’s 1992 criteria for debate
participation. See September 17, 1996 letter (attached at Tab B).

24.  The Complainants in MUR 4987 suggest that, at the time the CPD decided to
include Ross Perot in its 1992 debates, Mr. Perot’s support was at 7% in national polis. In
fact, some polls available at the time the CPD made its decision showed Mr. Perot’s
support at as high as 17-20%. In any event, before his abrupt withdrawal from the

campaign, Mr. Perot’s public support had been almost 40%.

25.  After evaluation of the prior debates and careful consideration of how best to
achieve its educational mission, on September 19, 1995, the CPD Board adopted the same
selection criteria, with minor changes, for use in the 1996 debates, and appointed a 1996
Advisory Committee consisting of the same members as the 1992 committee.

26.  On September 16, 1996, the Advisory Committee met to apply the candidate
selection criteria to the more than 130 declared non-major party presidential candidates
secking election in 1996. Although the 1996 candidate selection criteria did not expressly
require it to do so, the 1996 Advisory Committee independently applied the criteria to the

Democratic and Republican party nominees. In light of its findings, the Advisory
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Committee recommended to the CPD's Board that only President Clinton and Senator Dole
be invited to participate in the CPD's 1996 presidential debate, and that only Vice President
Gore and Congressman Kemp be invited to participate in the CPD's 1996 vice presidential
debate. The CPD Board unanimously accepted the 1996 Advisory Committee’s
recommendation.

27.  Inaletter from Professor Neustadt, the Advisory Committee explained that
after careful consideration of the circumstances in the 1996 campaign, it found that neither
Mr. Perot nor any other non-major party candidate had a realistic chance of being elected
president that year. With respect to Mr. Perot, the Advisory Comiiitee emphasized that
the circumstances of the 1996 campaign differed from the unprecedented circumstances of
1992, and that Mr. Perot’s funding was limited by his acceptance of a federal subsidy. See
September 17, 1996 letter, Tab B.

28.  Just prior to the CPD’s 1996 debates, Perot *96, Ross Perot’s campaign
committee, and the Natural Law Party (the “NLP”) filed separate administrative complaints
with the Federal Efection Commission (the “FEC”) alleging, among other things, that the
CPD was in violation of the FEC’s debate regulations because it provided an “automatic”
invitation to its debates to the major party nominees and because it employed impermissibly
“subjective” candidate selection criteria. Perot ‘96 and the NLP then filed lawsuits against
the CPD and the FEC in federal court seeking to halt the scheduled debates. After expedited

briefing, the District Court dismissed the suits. See Hagelin v. Federal Election

Commission, 1996 WL 566762 (D.D.C. Oct. 1, 1996) (NO. CIV. A. 96-2132, CIV. A. 96-

2196) (attached at Tab C). The U.S. Court of Appeals for the D.C. Circuit upheld the lower
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court’s decision, see Perot v. Federal Election Commission, 97 F.3d 553 (D.C. Cir. 1996)

(attached at Tab D), and the Supreme Court declined to hear the matter.

29.  Subsequently, in 1998, the FEC found that there was no reason to believe that
the CPD had violated any of the Commission’s regulations, and the administrative complaints
were dismissed. In brief, the FEC agreed that the requirement that decisions be made based on
“objective criteria” did not mean the criteria must be capable of mechanical application.
Rather, it was sufficient that the CPD’s criteria “reduce a debate sponsor’s use of its own
personal opinions in selecting candidates,” and are not “arranged in some manner as to
guarantee a preordained result.” See Statement of Reasons, MURs 4451 and 4473 (April 6,
1998) (attached at Tab E). As to the contention that the criteria prohibited “automatic”
invitations to the nominees, the FEC, again agreeing with the CPD, explained that the
regulations do not prohibit such invitations; rather they require that other criteria exist to
identify candidates other than the major party nominees who qualify for invitation. The CPD’s
criteria satisfied this requirement.

30.  In October 1996, following the dismissal of the lawsuits, the CPD sponsored
two presidential debates between President Clinton and Senator Dole and one vice-presidential
debate between their running mates,

2000: The CPD Adopts More Streamlined Criteria

31. After each election cycle, the CPD has examined a wide-range of issues
relating to the debates. These reviews have considered format, timing and other issues,
including the candidate selection process. The review the CPD conducts after each election
is part of the CPD’s ongoing effort to enhance the contribution the debates make to the
process by which Americans select their next President. After very careful study and

deliberation, the CPD adopted more streamlined criteria in January 2000 for use in the 2000
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general election debates. In summary, the CPD Nonpartisan Candidate Selection Criteria
for 2000 General Election Debate Participation (the “2000 Criteria™) are (1) constitutional
eligibility; (2) appearance on a sufficient number of state baliots to achieve an Electoral
College majority; and (3) a level of support of at least fifteen percent of the national
electorate as determined by five selected national public opinion polling organizations,
using the average of those organizations’ most recent publicly-reported results at the time of
the determination. See 2000 Criteria (attached at Tab F). As I understand the Reform
Party’s complaint, it takes issue with only the third criterion.

32.  The CPD believes that the approach to candidate selection it has adopted for
2000 will enhance the debates and the process by which we select our President. The
approach is faithful to the long-stated goal of the CPD’s debates -- to allow the electorate to
cast their ballots after having had an opportunity to sharpen their views of the leading
candidates. The approach also has the virtue of clarity and predictability. The CPD also
hopes and expects that the criteria will further enhance the public’s confidence in the debate
process.

33.  The CPD’s 2000 Criteria were not adopted with any partisan (or bipartisan)
purpose. They were not adopted with the intent to keep any party or candidate from
participating in the CPD’s debates or to bring about a preordained result. Rather, the 2000
Criteria were adopted to further the legitimate voter education purposes for which the CPD
sponsors debates.

34,  The CPD’s selection of fifieen percent as the requisite level of support was
preceded by careful study and reflects a number of considerations. It was the CPD’s

considered judgment that the fifteen percent threshold best balanced the goal of being
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sufficiently inclusive to invite those candidates considered to be among the leading
candidates, without being so inclusive that invitations would be extended to candidates with
only very modest levels of public support, thereby creating an unacceptable risk that leading
candidates with the highest levels of public support would refuse to participate.

35.  Prior to adopting the 2000 Criteria, the CPD conducted its own analysis of
the results of presidential elections over the modern era and concluded that a level of
fifteen percent support of the national electorate is achievable by a significant third party or
independent candidate. Furthermore, fifteen percent was the figure used in the League of
Women Voters’ [980 selection criteria, which resulted ir the inclusion of independent
candidate John Anderson in one of the League’s debates. In making this determination, the
CPD considered, in particular, the popular support achieved by George Wallace in 1968
(Mr. Wallace had achieved a level of support as high as 20% in pre-election polls from
September 1968); by John Anderson in 1980 (Mr. Anderson’s support in various polls
reached fifteen percent when the League of Women Voters invited him to participate in one
of its debates); and by Ross Perot in 1992 (Mr. Perot’s standing in 1992 polls at one time
was close to 40% and exceeded that of the major party candidates, and he uitimately
received 18.7% of the popular vote).

36. The CPD considered, but rejected, the possibility of using public funding of
general election campaigns, rather than polling data, as a criterion for debate pattictpation.
That criterion is itself both potentially overinclusive and underinclusive. Eligibility for
general election funding is determined based on performance in the prior presidential
general election. The CPD realized that such an approach would be underinclusive to the

extent that it would automatically preclude participation by a prominent newcomer (such as
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Ross Perot in 1992), but also would be overinclusive to the extent it would mandate an
invitation to the nominee of a party that performed well in a prior election, but who did not
enjoy significant national public support in the current election. In addition, while the
United States Congress determined that five percent was a sufficient level of support for
purposes of determining eligibility for federal funding as a “minor” party (at a level that is
substantially lower than that received by the “major” parties), as noted, a debate host
hoping to present the public with a debate among the leading candidates (none of whom are
required to debate) must necessarily take into account a different set of considerations.
Moreover, unlike the CPD’s fifteen percent standard, the standard of qualification for
federal funding in the general election has a preordained result: it automatically includes
the Reform Party candidate but necessarily precludes participation by any other third party
candidate.

37.  The CPD has retained Frank Newport, the Editor-in-Chief of the Gallup Poll,
as a consulitant to advise the CPD in connection with the implementation of the 2000
Criteria. Mr. Newport is a well-respected expert in the areas of poiling methodology and
statistics.

38. I understand that the complainants chatlenge the CPD’s 2000 Criteria on the
grounds that they are impermissibly subjective in that they are designed to exclude Patrick
Buchanan from participating in the CPD’s 2000 debates, and to limit the debate
participants to the nominees of the Democratic and Republican parties. Those claims are
false, The CPD adopted the 2000 Criteria for the sole purpose of furthering its educational
mission. On their face, the criteria are pre-established and objective within the meaning of

the FEC’s debate regulations. The CPD, as a non-profit, nonpartisan debate sponsor, is
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entitled to select its own objective criteria and nothing about its decision to use the 2000
Criteria, including its fifteen percent standard, is contrary to the guidelines the FEC has
provided to debate sponsors. In fact, before the CPD announced the 2000 Criteria,

Mr. Buchanan himself identified fifteen percent as a reasonable level of support for debate
inclusion. See Transcript of NBC News’ October 31, 1999 “Meet the Press” (attached at
Tab G).

39. 1 am aware that the complainants cite statements attributed to George
Stephanopolous, former advisor to President Clinton, that the Democratic and Republican
party nominees in 1996 each wanted to exclude Mr. Perot from the CPD’s 1996 debates.
See Complaint at 18. I do not know if this is true, but it most certainly is true that the
major party nominees had no input into the CPD)’s candidate selection decision in 1996. In
1988, 1992 and 1996, the CPD’s decisions regarding which candidates to invite to its
debates were made by the CPD’s Board’s unanimous adoption of the recommendations of
independent Advisory Committees charged with the task of applying the CPD’s pre-
established, objective criteria. At no time did any campaign or the representative of any
campaign have a role in the Advisory Committees’ or the CPD Board’s decision-making
process.

40.  Currently, the CPD is well along in its preparations for the production of the
2000 debates. On January 6, 2000, the CPD announced the following schedule for its 2000
debates:

o First presidential debate: Tuesday, October 3, University of Massachusetts,
BRoston, MA

e Vice presidential debate: Thursday, October 5, Centre College, Danville, KY

© O ammmd mvnnldawméial dalntars Wodnacday Ontaher 11 Wake Fareet TIniversity.



e Third presidential debate: Tuesday, October 17, Washington University in St.
Louis, MO

41.  In addition to sponsorship of the 1988, 1992, 1996 debates and its planned
sponsorship of the 2000 debates, the CPD has engaged in a number of other related voter
education activities, each intended in a nonpartisan manner to enhance the educational
value of the debates themselves. In 1988, the CPD, in conjunction with the Library of
Congress and the Smithsonian Institution, prepared illustrated brochures on the history and
role of political debates. In 1990, the CPD sponsored a symposium on debate format
attended by academic experts, journalists, political scientists and public policy observers.
Also in 1990, the CPD produced a videotape and brochure giving guidance to schools and
civic groups on how to sponsor debates. In 1992, the CPD produced a viewers’ guide to
debates in cooperation with the Speech Communication Association. In connection with
the 1996 Debates, the CPD sponsored DebateWatch '96, in which over 130 organizations
(including numerous cities and town, high schools, presidential libraries, civic associations,
universities and chambers of commerce) participated by hosting forums in which citizens
viewed the debates together and had the opportunity to discuss the debates afterwards with

other viewers and listeners. In connection with the 2000 election, the CPD is planning to
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increase the numerous voter education opportunities available on or through its website,
and to produce a two-hour PBS special, “Debating our Destiny,” in conjunction with
McNeil/Lehrer Productions.

42. 1 know of no other debate sponsor that plans to host televised presidential
debates in 2000. If the CPD is prevented from acting as a debate sponsor, debates
including the major party candidates may not take place this year. If that were the case, in
addition to the immeasurable injury to the American public and the electoral process, the
time, energy and effort of an enormous number of people would have been expended for
naught. Among those who would be injured are the CPD's many contributors, Debate
Watch hosts and participants, and the communities hosting the debates themselves (the
University of Massachusetts and Boston; Centre College and Danville, Kentucky; Wake
Forest University and Winston-Salem, North Carolina; and Washington University and St.
Louis).

43. [ declare under penalty of perjury that the foregoing is true and correct.

WA
Executed this | /day of May, 2000.

JANET }BKOWN
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Qetober 6, 19932

. ———

Mr. Robszt M. Taater
Campaign Chairman
Bush/Guayls ‘92

1030 13th Street, W.W.
washingten, D.C. 20008

Kr. #iokey Kantor

¥ational Campaign Chalr
clinton/Gore ‘92

¥etional Cempaign Heaadguarterse
Poet Offics Box 615

Litkl® Rock, Arkansas 723303

Gentleman:

Thoe Board of Directozrs of tha Comaiszsion on Presidential
Dabates votad today to acecept your invitation to asponscr dabatss
batwean the lsading candidates for President mnd Vice President
of tha United Btates on October 11, 13, 13, and 19, 1%2%3. The
conmigsion’s decision {c based on itu conclugion that tha
Meporandum of Understanding (the *Mamorandun®) gxacuted by your
raspoctive campaigna, a copy of which has been previded €e uas,
appearg to anygslan dabates that compsrt with and further the
Conmmission’s nonpartisen, sducational missien.

The Compiseion’s scceptance is subjsct to the following
conditione and undexstendinge: .

{1) The Comnisasion’s sponcorship 18 expressly coantingent
. upen the ongoing validity of the senclusion that the
debates envisioned by ths Memozandum will compozt with
the Commisoion’z nonpartissn educational mission;

{2) Tha Commisaion has detarmined, pursuant to the

revonpendacion of its nonparcisen advisery sommittee on

candldate sclection, that H. Ross Perot and Adw. Janes
Stockdale sheuld be invitad te participate in . the
Getober 11 ard 13, 1992 debates, respactively. Ths
Commisaion will make its candidate participation
determination regarding the Octobér 15 and 12 dabates
after the initial dabates. The Comnission undarstands
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Hr. Rubart M. Tastar
Mr., Nickey Rantor

Octobar 6,

Page 2
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that, if it subsequently detarmines net to invite
Hy. Perot zo additional debates undar {ta apensczrehlip,
sach reserve the rTight to seek an altarnative

apengor for thaesa dabates;

The Commigsion understands that Mr. Perpt finds the
tezrms of the Memorandum to be accaptable; and

The Commissicn has undertaken te pravids an opportunity
for the University of Richmond community te participate
in the Octobar 13 dabate. The Commission’s acceptance .
is subjeet to the understanding that auitable
srranganants will be made for a medest nusbar of
reprasentatives of tha University of Richmond to attand
the debate in Richmond. The Commission, werkiny with
University officials, will take all reassnabla =asa8ures
to ettoppt to ensure that the attandees do not

intarfors with the dabate.

Pleaee advize us at your earllzat cpportunity i2 these
conditions are acceptable to you.

Youre sincersly,
comnxgsxon 03 PRESIDENTIAL DEBATES
3

N VAN

Faul G, Rirx, J

Co-Chaivman ) _
s oy ndéL‘;éy’
' Frank J. Pahrenkispf, J¥.
Co-Chaizman.

R. Clayton Muiford, Esq. (via facsimile)
Bobby Burchfisld, Ea?. (via fzecsimila)
Tom Banilen, Eag. (v .

a facpimile)
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Hational Campaign Chaix
Clintens/Qore °92

Hat{onel Campaign Heasdguartaers
2.0, Boz €19

Little Rock, AKX 72203

Gentleman!

The Boerd of Dirmetors of the Commigsion on
Prealdentia) Dshates convensd a gpecial mpeting todey to veview
changed clizeumptances sinros our lettsr te you of Qsteber §,
1992, Pezagraph (3) of the sferemsntionsd lstter of October 6
i2 heseby amended by the Commiceien te provide &5 fallewss

(2} The Commission h3e detormined that ¥. Rosz Perot
should ba Iinvited o perticipste. in the Ostobex

11, 13, and 1% 2
fie

Admigal Jemes

residentisl debates ongd thot
ockdale should Be invited ko

pazticipate in the Ostober 13 vigce presidential

dadate.
Crmidelomren Honorgry Covhamen
bl | FAanie veteld R Ford
Fogans Royplilonn . fmemy Cartar
MeAbupel v nnliine Chalnman :
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In all other respects,..out lettsr of October 6, 1992
stands os Bubmitted. 3£ wa do not hear from you %o the

" contrary by 4:00 p.m. todsy, we will essume you are in full

agreement &nd we will procensd aecerdingly.
¥ouzs sincezaly.

ogi R. Clayton Mulford, Bsg. (via facsimile)
Bobby Buzchfield, Zsg. (vie fscsimile)
Yom Denilon, EBg. (via fecsimile)
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chard E. Neustad
giouglu Dilloa mec:sw o Tel {617y 495-1196
of Guvegament, Emeritus ‘ T Fax: (81T 495912
i3 September 17, 1996
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. Mr. Paul G, Kirk, Jr.

M., Frank J, Fahreakopf, J.

& Commission on Presicential Debates
i 601 13th Street, N.W.

Washington, D.C. 20005

@ Dear Chairman Kick ¢nd Chairman Fehrenkopf:

L The Advisory Commirtec has been asked 10 review the electoral prospects of misor party candidates

il in light of the Iatest available data on the Commission’s eriteria, 2nd then to judge, by the
Commission's stendard for admission to its debates, whether each eandidate doss or does not bave a
realistic chance of becoming President of the United States next January 20, The chance need not be
overwhelming but ot be mare than theoretical, An affirmafive apswer 1o that question is the oaly
basis, under long-established policy, for the Commission to invite him or her to the debates it
sponsors. That single standard ("reslistic chance™) is for the Commission to apply. This Committee
meraly offers its advisnry judgment.

The electoral M&Mimmmiﬁon'smm&smmm&mmw
Fall’s debates, coming:at the end of 8 year-long nomination and election process, shonld help the
voters face the actual choice before them, and therefore oupht to be as realistic as possible. Since
1987, you, the Commi:sioners, have stressed, rightly in our view, that your debates should be -
confined to the presideatial and vice presidential candidates who will be swom in nwxt Jenuary, along
with their principal rivals.

"Realistic chance” is mesant t fcc_uamﬁononmatx&lchoic:.

We began with Mr. Ross Perot, now of the Refoom Peaxty. We have reviewed the dita your staff hes
assembled for s, suppiemented by telephonic inquiries of our own W politica! scientists acd political
journalists across the country. We have cancluded thet, at this stage of the campaign, Mr. Perot has
no realistic chance either of popular election in November er of subsequent elestion by the House of
Representatives, in the svent no candidate obtains an Electoral College majority. None of the expert
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Therefare, &eAdﬁquomimwmfmuﬂycemlud;sat&isﬁmmnoﬂdemCﬁnwn
andScna_torDole qualify for admission 10 CPD's debates. ‘We stand neady to recozvene should

Richard E. Neustadt
For the Advisory Committes og Candidate Selection

Richerd E. Neustadt, Chaisman
Dizon Prentice Caglin

Dozothy 5. Ridings

Kenneth W,

Eddic N. Williams
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{Cite as: 1996 WL 566762 (D.D.C.))

Dr. John HAGELIN, Dr, Mike Tompkins,
and the Natural Law Party, Plaintiffs,

V.

FEDERAL ELECTION COMMISSION,
and Commission On Presidential Debates,
Defendants.

Ross PEROT, Pat Choate, and Perot ’96,
Inc., Plaintiffs,

v.

FEDERAL ELECTION COMMISSION,
and Commission On Presidential Debates,
Defendants.

Civ. A. Nos. 96-2132, 96-2196.

United States District Court, District of
Columbia.

QOet, 1, 1996.

Thomas M. Newmark, Daniel Vogel, Gallop,
Johnson and Neuman, L.C., St. Louis, MO, for
96-2132 Plaintiffs.

Samuel W. Lanham, Jr,, Cuddy & Lanham,
Bangor, ME, Jamin Raskin, Thomas
Sargentich, Professors of Law, American
University, Washington, D.C., Ross Clayton
Mulford, Hughes & Luce, L.L.P., Dallas, TX,
and Robert E. Steinberg, Porter, Wright,
Morris & Arthur, Washington, D.C., for 96-
2196 Plaintiffs. '

Stephen Hershkowitz, Richard Bader, Rita
Reimer, Washington, D.C., for Defendant
Federal Election Commission.

Lewig X. Loss, William H. Briggs, Jr., Stacey

L. McGraw, Ross, Dixon & Masback, L.L.P,,
Washington, D.C., for Defendant Commission
on Presidential Debates.

PROCEEDINGS
THOMAS H. HOGAN, District Judge.

*] THE COURT: The Cowt is going to
dictate a bench opinion at this time-- or
announce a bench opinion; it’s not dictating;
it’s spontaneous, as opposed to written out--
because of the, as I mentioned earlier, the
exigencies of the case and the need for the
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public and the candidates and the parties
before the Court, the agencies, and the Debate
Commission to have a ruling by this Court in
light of the oncoming debates this Sunday.
I’'m going to try to make a brief review of the
status of the case and the issues pending
before the Court and then make a ruling on
the reguest for preliminary injunction and the
meations that have been filed.

All right. First, the Court wants to recognize
and thank counsel for their hard work in an
expedited fashion in this serious matter, the
counsel: Mr. Lanham, Mr. Raskin, M.
Sargentich, and Mr. Steinberg assisting them
and their other assistants; for the Natural
Law Party, Mr. Newmark and Mr. Vogel as
well; on the defense side, Mr. Loss and Mr.
Briggs, Ms. MecGraw, and others for the
Commission on Presidential Debates; and for
the Federal Election Commission, Mr.
Hershkowitz and his assistants.

The Court had set a very tight time frame in
this matter, and although it’s on the public
record, it may not be generally known, there
were multiple motions to intervene by various
pro se litigants that the Court denied and
motions by the Green Party and by Mr. Nader
and by the Rainbow Coalition, Mr. Jackson, to
either file an amicus brief or, in Mr. Nader’s
case, to intervene. That was denied, buf
allowed them both to file amicus briefs, briefs
to assist the Court that I’ve considered as well
on these issues.

The first case was Dr. John Hagelin and
others, the Natural Law Party, versus the
Federal Election Commission, was filed here

on September 6 and had--I'm sorry, they had.

filed, I believe, an administrative complaint
on September 6 to the Federal Elsction
Commission, and on September 13 of this
year, they filed this litigation.

On September 20, the Perot plaintiffs filed an

administrative complaint with the
Commission. On September 23, they then
filed this litigation. I consolidated these two
cases for the purpose of argument and so that
we combined them on today’s hearing
schedule.
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The parties, since this is October 1, literally
in one week have briefed fully the issues in
this case, have had oppositions filed and reply
briefs received as late ag last evening that the
Court and the parties worked on.

What the Court intends to do is, as it said,
dictate its opinion in this matter at this time,
It hopes that the time frame will be such it
will be able to issue a fuller analysis and a
written opinien in a few days, but because, as
I've said, of the need for a decision, in fairness
to the parties, I'll issue this bench opinion. It
will rule upon the preliminary injunction and
the motions that are pending to dismiss.

I will announce my ruling and then give the
rationale, that is, the findings of fact and
conclusions of law under the preliminary
injunction standards under rule 65 and then
the rulings on the motions to dismiss as well,
and follow that by an entry of an order on the
docket for appellate purposes as may be
necessary.

#2 The preliminary injunction requested in
both cases, for instance, in the Perot case, Mr.
Lanham--1 didn't recognize Mr. Lanham--in
the Perot case, the remedies sought in their
brief indicates that the plaintiffs recognize the
Court should not unnecessarily intrude in the
election process and it does not have authority
to order the debates occur, select the
participants in those debates, but argues it
does have jurisdiction to guide the decision-
making process of the CPD, that is, the
Commission on Presidential Debates, to
ensure it conforms to legal requirements and
suggests that the Court review the criteria,
inform defendants of the criteria it considers
objectives, and lists three criteria that are
objective, and that the Court allow that the
plaintiffs, Mr. Perot and Mr. Choate, who
meet those objectives, the objective criteria
the plaintiff lists as objective, and order that
the CPD allow them then to participate in the
debates and that at least I should identify the
criteria that they have set forth as the only
pre-established objective criteria and enjoin
the Commission on Presidential Debates from
applying any debate selection criteria other
than those pre-established objective criteria as
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set forth by the plaintiff that should be used.

In the alternative, they ask the Court to
declare the debate regulations of the FEC to
be ultra vires and unconstitutional and enjoin
any further CPD or corporate spending on
these debates.

Likewise, the Natural Law Party and Dr.
Hagelin and Dr. Tompkins pray that the
Court issue a temporary restraining order or
preliminary injunction enjoining the CPD
from using unlawful subjective selection
criteria in requiring it to establish its pre-
established subjective criteria or, in the
alternative, ordering the FEC to make an
immediate decision on the violaticns and
authorizing it to take expedited action against
the violations.

This case presents a rather unigue issue for
this Court that has not been directly decided
before in this eircuit and perhaps in any
circuit as to the granting of a preliminary
injunction that either would order, in essence,
the attendance of certain individuals at the
debates or stop the debates based upon the
plaintiffs’ assertions that the criteria, at least
under the regulatory argument, that the
criteria used were inappropriate, being
subjective, and therefore the debates cannot go
forward until appropriate criteria are drafted
and established, and secondary to that, that
the Court should indicate which criteria are
appropriate go that debates could go forward
with the individuals who may then fall under
the criteria.

The arguments have consisted of, as I've said,
not only the briefs and the additional
materials and exhibits filed and affidavits, but
also the presentations this morning by counsei
that the Court has considered.

The Court is geing to make the following
ruling at this time on the preliminary
injunction request following the factors that I
must use in any preliminary injunction case in
this circuit under Washington Metropolitan
Area Transit Authority v. Holiday Tours, 5569
F.2d 841, 843, a 1977 circuit case. The factors
are the likelihood of success on the merits;
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whether without this relief the movants have
shown they’ll suffer irreparable injury; the
balance of the equities or harm to other
parties, as they say; and finally, wherein lies
the public interest.

*3 Applying those factors, the Court is going
to deny the motion for preliminary injunction
in both cases, the case of Mr. Hagelin and the
Natural Law Party and the case of Mr. Perot
and the Perot Party--Reform Party at this
time. As I have said, this bench opinion will
be the findings of fact and conclusions of law
giving the rationale for this decision.

While recognizing that the debate medium
through the TV and the exposure is not only
important but probably vital and essential in
today’s world of electronic communication,
vastly different than referred to earlier in the
Linceln-Douglas debates, where it was a room
perhaps of this size that the debates occurred
in or outdoors with a group of people, today to
really meaningfully communicate, it is, I
would believe most will agree, essential that
the candidates have access to TV.

Unfortunately, more people watch the TV and

get their impressions, make their decisions
perhaps from the TV expesure than they do
from the print media in today's world.
Perhaps someday we’ll be doing virtual
debates over the Internet, where this won't be
the same problem, but right now we're faced
with these issues of the participation of Mr.
Perot and his party and his vice presidential
candidate, Mr. Choate, and the Natural Law
Party, Dr. Hagelin and his vice presidential
candidate, Dr, Tompkins, to participate in the
debates scheduled for October 6, this Sunday
evening.

While recognizing the important interest and
need, as I've said, for communication through
the TV medium and access to the TV by the
third-party candidates to establish their
credibility with the electorate, it’s apparent to
the Court, after review of the authorities and
the case law and the statutory framework of
the Federal Election Commission, that the
likelihood of success on the merits, whether
I'm treating the statutory/regulatory claims of
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the Natural Law Party or, we use the
terminology Perot Party to incorporate the
various Perot plaintiffs, as to their statutory/
regulatory claims, that there is substantial
barriers to the likelihood of success on the
merits that the plaintiffs have simply not
overcome that I had to be convinced they could
before I could grant a motion for preliminary
injunction.

The Court recognizes the frustration and
perhaps this, I think, admitted by the
defendants perhaps unfairness in the process
that does not allow ail those who consider
themselves legitimate candidates for our most
important office in the country to fully
participate, but I believe the complaint should
be with Congress and the statutory framework
established for the FEC to operate and that
this carefully crafted statute and the
regulations promuigated by the FEC under
their authority and expertise are not easily
challenged.

The first issue to look at under the statutory
claims of the Natural Law Party and the Perot
plaintiffs is the jurisdictional problem, where
Congress set forth very precise procedures
and, after case decisions, amended the statute
to reflect a more timely review of certain
areas that could be raised or questions that
could be raised as the elections approached.

*4 Congress obviously knew the problems--
they are politicians who face election every
two years in the House and every six in the
Senate--that could occur if the election process,
electoral process was interfered with by the
courts willy-nilly and therefore prescribed the
election laws as it has under the Federal
Election Commission Act.

They easily could have, because they
responded to certain case decisions, the Cort v.
Ash case for one, amended the statute to
create exceptions for procedures for cases like
this one and could have certainly said in
extraordinary circumstances the courts may
intervene and grant injunctions, etc., but they
did not, even though they have considered
issues, obviously, of timing and concern to
have the parties heard and grant a relief prior
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to elections mooting out the issues they've
raised.

Congress created the FEC to hear issues such
as this--I'm talking now on the statutory/
regulatory claims--such as these issues and set
up a procedure forth for them to do that. This
Court has ruled, as other courts have ruled,
the FEC is bound by those procedures and
must follow those.

In this case, complainte have been filed with
the FEC that the criteria used were not in
accordance with their regulation and that
violated the statute and that they should be
granted some relief. There’s no indication
that the FEC is not doing other than they’re
prescribed to do by statute, that is,
investigating the complaints, and will in due
course rule upon them, and the plaintiffs, if
dissatisfied, can eventually come to court.

That brings the case 10 the Court then to look
at the futility issue, ghould that overcome this
grant of exclusive jurisdiction to the FEC, and
that was amended. The statute now, instead
of reading primary, reads exclusive primary
jurisdiction for the FEC.

The defendants have argued, the FEC, there
is basically no case in which the Court could
grant relief, that the exclusive and sole
jurisdiction always lies with the FEC, and no
matter what the circumstance could be, the
Court could not intercede.

As argued to this Court by Mr. Newmark,
who referred to the Rafeedie case with Justice-
-Judge then, I believe, now Justice Ginsburg,
and tried to analyze the difference in the
exhaustion requirements and original
jurisdiction or subject matter jurisdiction and
came up with a, there's something different
between that and the classic jurisdiction
requirements, such as diversity, etc., that has
some appeal to the Court in its analysis, and I
believe that the Court may be able in certain
extraordinary circumstances to hear a case if
the pursuit of the FEC remedy would be futile.

However, in this case, I do not see the
plaintiffs are so different from other cases,
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such ae the Carter-Mondale Re-election
Committee v. FEC, 642 F.2d 538, a 1980
D.C.Circuit case. There the plaintiffs were
making claims that were even perhaps more
urgent than here involving the approaching
presidential election by the one group of the
presidential candidates essentially
complaining about the other presidential
candidafes accepting illegal funds, etc., and
were found not to have met the futility
exception, and that involved the two
rresidential candidates with the election close
upon them, and therefore, the Carter-Mondale
people could not get relief even though they
may have had a legitimate complaint.

%5 In this case, we have the situation of Mr.
Perot and his party and the Natural Law
Party and Dr. Hagelin complaining they
cannot get relief in time and the debate is
close upon them. It's not the final pregidential
election they’re challenging in November, but
a preliminary step which the Couwrt has
recognized is important but does not seem it
overcomes the Carter-Mondale rule that was
established in thig circuit as to have met a
futility exception, even if one should exist, but
I believe the language of the case law referred
to, NCPAC and others, does recognize there
may be a burdle over which the plaintiffs
could leap in the appropriate case, but I do not
find it exists here, Ag to their likelihood of
success on the merits, it does not seem that
the plaintiffs have a situation that would meet
that exception.

Also, as to the remedy that may be available,
I've referred to the relief sought by the
plaintiffs in their motions that would have the
Court order either criteria be accepted by the
Presidential Debate Commission that I would
say is the appropriate criteria, not the agency,
the FEC, who is assigned this responsibility
by Congress, and that I would rule that that
criteria was met by the plaintiffs and
essentially order they must attend then any
debate that is then held, or I would rule
eventually, I suppose, on the other hand there
can be no debates until they redo the criteria,
which obviously could not happen in this
presidential election cycle.
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Weighing that against the plaintiffs not being

able to partake in the debate or the remedy
they may still pursue in their complaints to
the FEC and may have a right to come back to
this Court later on in the process that is
provided by the Federal Election Commission
Act, under 437g(aX8), the Federal Election
Commission lawyer asserted they would not
be mooted out if they came back to court.
What they would have lost if the FEC doesn’t
agree with them and they have to come to
court is the opportunity to debate, but they
still may be able to cure any defects in the
criteria they allege the Debate Commission
has used so that the next cycle would not have
these defects and thereby have some relief,
although not total relief.

But weighing the interference of the Court--
and I’'m going not only to likelihood of success
on the merits and irreparable injury, but
halancing the equities and the public interest--
the harm that could occur by the Court's
interference in this process and the reaching
that the Court must make to grant the
preliminary injunction that it would have the
right to set the criteria or choose which
criteria already out there are appropriate and
disallow other criteria, overriding the FEC’s
opportunity to do that as the agency assigned
to do that by Congress, and considering the
plaintiffs can still pursue this complaint later
in court, albeit without partaking in the
debates, and the harm to the public interest
and having the debates go forward as
presently set and not interfering with those,
the Court comes down against the plaintiffs on
that issue.

*6 So that the Court is convinced, applying
all the factors and even considering in some
sense the irreparable injury to the plaintiffs
by not being able to participate in the debates,
but not overall irreparable injury, since I
believe they can still go forward with their
complaints and eventually come to court if
they're not given appropriate relief, and
recognizing that the third- party candidates
who are not accepted for the debates have a
stigma attached to them that they have been
determined to be, I think the language given
was losers already, that they lack the
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exposure and they will not be ahle to test their
ideas in the crucible of a debate in front of the
public, or, as urged by plaintiffs’ counsel, they
will not be able to take the job interview for
the American public, and that they could lose
as well the opportunity to earn additional
federal funding by the level of votes that they

" can get if they are successful in running and

coilecting a certain percentage of the votes
and that will hurt their opportunity to do that,
I've considered all those factors and the
irreparable injury, and weighing the chances
of success, likelihood of success, and the harm
to others and the public interest, and because
of the statutory structure that I believe exists
under the case law and its interpretation
almost unanimously by all courts that this
hurdle is great indeed, and following the
scheme as put together by Congress, I do not
believe the plaintiffs have shown a likelihood
of success on the merits on their claims, and
despite the fact they will suffer some injury, 1
do not helieve it overcomes their, a lack of
ability to succeed in this case.

The Court also had claims submitted to it on
the injunction--then I'll get to the merits side
in a minute on the motions--constifutional
claims in the Perot suit only. Again, there
was an objection to jurisdiction and claims
against the FEC and CPD as to their
constitutional issues.

Again, applying the Holiday Tours factors,
I'm going to find that there’s no likelihood of
success on the merits again on the
constitutional claims. Simply put for the
purpose of this bench opinion, the claims
against the Commisgion on Presidential
Debates, the constitutional claims, I helieve,
cannot succeed, because the plaintiff has not
shown that the CPD is a state actor.

An example of that is San Francisco v. USOC,

United States Olympic Committee, and again
it was found not to be a state actor despite it
was under federal charter, got help from the
government for fund raising, and certainly
was in the area of public interest.

Here, where plaintif has no right to
participate in the debate, he’s agreed to that
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under Johnson v. FCC out of this circuit, 829
F.2d, at 163 to 164, an '87 D.C. Circuit case,
therefore, there is no constitutional issue I
believe the plaintiff can recover on in the
Perot litigation,

The plaintiff had argued and analyzed the
issues in the context of an analogy to political
conventions or voter access or to the ballot,
but we do not have that here with the decision
of law in this circuit as to the there is no right
to participate in this debate in any event and
that at least at this time, there is not
sufficient evidence to show that the CPD is
really a state actor in any fashion.,

*7 Even going further to the merits of the
constitutional claims, there’'s an argument
that the equal protection clause of the l4th
Amendment was violated by the CPD, and 1
do not see that available to the plaintiff in the
context in which he’s raised it. The same with
the that a debate is not a public forum, where
the plaintiff’s First Amendment rights are
being violated in any fashion.

And finally, he argued that his due process
rights were violated because-- under the Fifih
Amendment, as in Goldberg v. Kelly, but
where there's no right io debate under
Johnson, there’s no right to a hearing, notice,
etc., 8o I do not see that applying.

The plaintiffs argued an issue it had raised in

its reply brief heavily before the Court today,
and that is the FEC regulation at 11 C.F.R.
110,13 is wlira vires and unconstitutional
interpretation of the FECA authority, because
it permits corporate expenditures in violation
of the FECA prohibitions.

The Court does not again find a likelihood of
success on the merits of that claim. The FEC
regulation has issued, they said, pursuant to
the reference 1 made during argument to 2
U.S.C., Section 431(8XBXii), which exempts
from the definition of expenditures such
nonpartisan activity designed to encourage
individuals to vote, and then it goes on or to
register to vote, so it included both the
registration, but it also includes individuals to
vote in general, that is, encourage them to go
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to the polls.

Obviously, the FEC in its expertise and using
a Chevron analysis and deferring to their
interpretation, it seems {o me that their
publication of regulations pursuant to the
statute allowing expenditures to be exempted
for nonpartisan activity, it seems it's not
illogical to say that that appears to fif the
statutory authority given to the FEC, and
accepting their expertise, I do not see at this
point a basis to declare ultra vires and
unconstitutional that they have allowed under
regulations private organizations to establish
themselves for purposes of holding
nonpartisan debates supported by corporate
contributions,

Finally, the plaintiffs, the Perot plaintiffs
claim the FEC has unconstitutionally
delegated authority to the Debate Commission
and that such delegation is unconstitutionally
vague was raised. Thad a hard time getting a
handle on that. I think that I don’t see any
statutory  authority delegated to the
commission, and I think the claim is not that
it was vague, but that they had precise
criteria, they said, that the Debate
Commission must establish, whatever group is
set up to try to put on the debates that have to
have this subjective criteria, and they're
complaining their criteria accepted or used by
the Debate Comimnission was inappropriate and
not in accordance with the FEC rule. I don’t
gee how that meets the unconstitutionally
vague standard.

So again, I do not see a likelihood of success
on the merits on the constitutional issues as
raised by the Perot plaintiffs.

*8 And finally, again, the irreparable injury,
certainly I share the concerns the parties have
set forth and, as I've already articulated, that
the Court has on this process, and perhaps in
the future there will be a different process or
the Presidential Debate Commission will be
organized  differently, with  different
qualifications in their criteria in the future,
but that’s not what I have before me now.

Certairly the previous courts that have
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considered interfering with debates or ongoing
presidential elections have found substantial
public injury if the debates are prevented from
going forward or the elections are interfered
with, and I believe that is the appropriate
standard for the Court to consider.

And ultimately, there’s a problem of
redressibility, as I've referred to earlier, which
is one of the factors to consider under the
likelihood of success. As I mentioned, I do not
tnink--and I--despite the parties’ pleadings
that I read in their motions, that the Court
would be empowered to order Mr. Hagelin and
Mr. Perot and their vice presidential
candidates to participate in the debates, to
require they be admitted and require that the
two presidential candidates now in the debates
continue their participation. I think everyone
agrees that that would be beyond the Court’s
authority.

I think it’s beyond the Court’s authority to
order CPD to use only certain of its criteria
and I make the selection of which criteria.
That does not go through any regulatory
agency. That’'s one judge putting his
imprimatur on certain criteria he believes is
appropriate as urged by the parties, and those
criteria, the ones that get them in the debate
may not get others in the debate, and I begin
to believe that that is not appropriate judicial
rule making.

So that there’s no guarantee that whatever
the Court did today, if I found for the
plaintiffs, the debates would take place under
any of those circumstances. It’s more likely
that the best the Court would do if it found
grounds to do so would be to order the CFD
and the FEC to go forward with the
complaints on an expedited basis and to see
what came out of that. In the meantime, I
expect that that would sabotage the debates
themselves, 50 no one would really succeed.

Finally, before--so I'm denying the motions
for preliminary injunction for those reasons
under rule 65, I've consolidated these
hearings, as I've said, under the rules, and
there have been motions to dismiss filed by
both defendants as to both cases. I'm going to
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treat those motions to dismiss as motions for
summary judgment, because there have been
affidavits filed and supplementary exhibits
given to the Court taking it out of the motion
to dismiss category and putting it under
motion for summary judgment.

Under Celotex v. Catrett, 477 U.S. 317, at
322, an '86 case that eame from this circuit,
the Supreme Court ruled summary judgment
is appropriate against a party who fails to
make a showing sufficient to establish the
existence of an element essential to the
party’s case and on which the party will bear
the burden of proof.

*9 I have gone back through these materials
again in the context of the motions for
summary judgment--I'm treating the motion
to dismiss, as I've said, as summary judgment-
-to see whether or not there’s any contested
material issues of fact the parties have argued
to the Court. In fact, there are none, that it is
strictly a legal issue for the Court to consider
this regulation under the statutory authority
granted the FEC that they’re questicning and
the constitutional issues as raised by Mr.
Perot.

Under the analysis I've given for the
preliminary injunction, the Court is going to
find that it should grant summary judgment
on behalf of the defendants on the complaints
herein, that the statutory claims that the CPD
has viclated the FEC regulations of 11 C.F.R.
110.13, again as I've indicated previously, I do
not believe that they can establish that the
FEC has issued an ultra vires or regulation
that is beyond their authority to do so but that
does fit in with the context of the Chevron
analysis, their expertise in this area, where
the statutory authority allowed them to have
an exception for expenditures of nonpartisan
activity designed to encourage individuals to
vote, so that the establishment of regulatory
scheme work by the FEC to allow private
501(c)-type organizations to exist to put on
debates does not seem to the Court at this
iime, as the parties submit it was a legal
issue, to be beyond the FEC’s power under
FECA, and I'm going to grant summary
judgment on the issues of the regulatory
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authority and that the CPD has violated
those, also, because I've ruled that that first
will have to go through the FEC process, the
complaint process before it comes to this Court
in any event.

Additionally, as to the constitutional claims,
again as T've addressed them already,
incorporating that analysis, I simply do not
see any of those established as a legal issue at
this time, There are no material facts of
dispute, and because CPD is not a state actor
under the case law, because there’s no right to
participate in the debate under the case law,
there’s no equal protection clause or due
process right that is trammeled upon by these
regulatory regulations, and that I’ve already
found the CJF.R  involved is not
unconstitutional or ultra vires because it
permits corporate expenditures, under that
analysis then, there are no issues lefi for the
Court to decide in the future, so that I'm going
to grant summary judgment on behalf of both
defendants and dismiss both cases at this
time.

The Court is going to issue an order today
incorporating this bench ruling. As Ive said,
if time allows, I'll issue a written opinion with
perhaps a more articulate analysis of these
issues, and it may be in the future, as I've
already alluded, there will be a different
arrangement in our debate system that has
been set up under the FEC that would be
perhaps more open and accessible to those who
should be heard by the American public in a
debate circumstance.

Sometimes one wishes we had more of the
British system, where the party leaders debate
many different characters, if you've ever been
to Britain, and that they would appear and
debate in Congress, as a matter of fact, as the
prime minister has done. I think we’re sert of
at a point where it reminds me of the playoffs
that are starting, in a baseball analogy, and
we have the wild card team makes the
playoffs but isn’t allowed to play in the World
Series eventually, even if it's succeeding well
in the playoffs, and that’s regrettable.

%10 But under the case law and the statutory
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scheme work that's been established by
Congress after notice of these types of
concerns, I cannot find the plaintiffs can show,
as I've already ruled, sufficient evidence to the
Court that they can have a likelihood of
success on the merits, and T have to grant
summary judgment for the defendants.

Y want to thank counsel for their work. I
know it was extensive, time- consuming, and
difficult over the last week. The Court had
them on a very tight schedule and aiso on a
tight argument schedule, and I appreciate
their cooperation and excellent arguments
they presented to the Court.

All right. We’ll stand in recess.
(Which were all the proceedings had at this
time.)

END OF DOCUMENT
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at all”®

In addressing both sets of arguments
pressed by the petitioners, the Mcifillan
Court not only affirmed the continued vitality
of Speckt, but also used language that limited
its holding regarding the inapplicability of
Specht to situations in which the sentence
“anhancement” relates to the particular
event on which the conviction is based. The
Court held that the Act did not fall under
Specht because it “only bec[ame] applicable
after a defendant has been duly convicted of
the crime for which he 18 fo be punished.”
McMillan, 477 U.S. at 87, 106 S.Ct. at 2417
(emphasis added). Rejecting the claim that
a higher burden of proof should apply, the
Court noted that “[slentencing courts neces-
sarily consider the circumstances of an of
fense in selecting the appropriate punish-
ment, and we have consistently approved
sentencing schemes that mandate eonsider-
ation of facts related to the crime, without
suggesting that those facts must be proved
beyond a reasonable doubt.” Id. at 92, 106
8.Ct. st 2419 (emphases added).

The Court’s apparent assumption that pun-
ishment will relate to the erime of conviction,
rather than to crimes for which the defen-
dant has been acquitted, reflects a commoen-
ality of understanding about fundamental
fairness shared by scores of judges and aca-
demics,® as well as every nonfederal jurisdic-
tion in the nation that has implemented
puideline sentencing.3 The Federal Guide-
lines stand alene in perpetuating their ano-
malous treatment of acquittals in sentencing.

In sum, I do not believe the Supreme
Court has yet sanetioned the intolerable no-
tion that the same sentence can or must be
levied on a person convicted of one crime,
and acquitted of three “related” crimes, as
can be imposed on his counterpart convicted
of all four erimes. The result of such a
system is subtly but surely to eviscerate the
right to a jury trial or to prcof beyond a

29. McMillan, 477 U.S. at 91-92, 106 S.Ci. at
2419,

30. See supra note 2.

31. See Tonry, supra note 2, at 356-57 (noting that
the Federal Sentencing Commission is the only
sentencing commission in the nation to reject the
“charge offense” model, whereby sentences are

reasonable doubt for many defendants. Yet
we appear to have relentlessly, even mind-
lessly progressed down the path. It is time
to turn back. The British novelist G.K.
Chesterton once said: “[Wlhen two great
political parties agree about something, it is
generally wrong.” 3% I am afraid the same
can be said in this cne instance about great
cireuit courts.

AT - .
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sought to enjoin debates or require Federal
Election Coramission (FEC) to act on com-
plaints. The United States District Court
for the District of Columbia, Themas F. Ho-
gan, J., denied relief, and candidates appeal-
ed. The Court of Appeals held that: (1)
district court lacked jurisdiction to enjoin
impending debates or force FEC to act im-
mediately; (2) FEC failure to rule on chal-
lenges to debates filed one month or less
before first scheduled debate was neither
unlawful nor unreasonable; (3) FEC did not
delegate any authority to sponsor of presi-
dential debates when it issued regulation
permitting eligible nonprofit organizations to
stage debates; but (4) where district court
did not have opportunity to consider chal-
lenged regulations’ legality in terms of ad-
ministrative record, proper procedure was to
dismiss without prejudice to filing of new
suit.

Affirmed in part and remanded in part.

1. Elections ¢=311.1

District court lacked jurisdiction to ig-
nore elaborate statutory requirements for
consideration of complaint under Federal
Election Campaign Act (FECA) and to en-
join impending presidential debates or force
Federal Election Commission (FEC) to act
immediately to adjudicate validity of com-
plaints filed with FEC or to order FEC to do
so before scheduled debates. Federal Elec-
tion Campaign Act of 1971, § 308(a), as
amended, 2 U.S.C.A. § 437g(a).

2. Action =3

Apart from petition in district court by
party aggrieved by Federal Election Com-
mission’s (FEC) dismissal of complaint or
failure to rule within 120 days, there is no
private right of action to enforce Federal
Election Campaign Act (FECA) against al-
leged violator. Federal Election Campaign
Act of 1971, § 309(a)8)C), as amended, 2
U.S.C.A. § 437g(a)(8)C).

3. Elections ¢=311.1

Since Federal Election Commission
(FEC) is given 120 days to act on submitted
complaint, its delay in ruling on challenges to
presidential debates filed one month or less

before first scheduled debate was neither
unlawful nor unreasonable. Federal Election
Campaign Act of 1971, § 309(a)8)(A), as
amended, 2 U.8.C.A. § 437Tg@)(8j(4).

4, Administrative Law and Procedure
&322.1
When Congress has specifically vested
agency with authority to administer a stat-
ute, it may not shift that responsibility to
private actor.

5. Elections €=311.1

Federal Election Commission (FEC) did
not delegate any authority to sponsor of
presidential debates when it issued regula-
tion permitting eligible nonprofit organiza-
tions to stage candidate debates, provided
that they employ “pre-established objective
criteria” to determine who may participate,
and gave individual organizations leeway to
decide what specific criteria to use. Federal
Election Campaign Act of 1971, § 316, as
amended, 2 US.C.A. § 41b; 11 CF.R.
§8 110.13, 114.4(f).

6. Elections ¢=311.1

Federal Election Commission (FEC)
may not render advisory opinion upon re-
quest of third party concerning legality of
organization’s preannounced criteria for par-
ticipation in election debate, Federal Elec-
tion Campaign Act of 1971, § 308(a)(1), as
amended, 2 U.S.C.A. § 437f(a)(D).

7. Elections &=311

Federal Election Campaign Act (FECA)
has no provisions governing judicial review of
regulations, so action challenging its imple-
menting regulations should be brought under
judicial review provisions of Administrative
Procedure Act (APA). 5 US.CA. § 701 et
seq.; Federal Election Campaign Act of
1971, § 301 et seq., as amended, 2 US.CA.
§ 431 et seq.

8. Administrative Law and Procedure
=478
Elections €=311.1
Where district court did not have oppor-
tunity to consider challenged Federal Elee-
tion Commission (FEC) regulations’ legality
in terms of administrative record or the Ad-
ministrative Procedure Act (APA) and the
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case law under it, proper procedure was to
dismiss without prejudice to filing of new suit
challenging FEC authority to promulgate the
regulations. 5 U.S.C.A. § 701 et seq.; Fed-
eral Election Campaign Act of 1971, § 301 et
seq., as amended, 2 U.S.C.A. § 431 et seq.

Appeals from the United States Distriet
Court for the District of Columbia (Nos.
96cv2196 and 96¢v2132).

Thomas O. Gorman, Washington, DC, ar-
gued the cause for appellants Ross Perot, et
al., with whom Samuel W. Lanham, Jr., Ban-
gor, ME, Jamin B. Raskin, and Thomas O.
Sargentich, pro hae vice, and Robert E.
Steinberg, Washington, DC, were on the
briefs.

Thomas M. Newmark, St. Louis, MO, ar-
gued the cause (pro hac vice) for appellants
Dr. Hagelin, et al, and was on the brief.

Richard B. Bader, Asscciate General
Counsel, Washington, DC, argued the cause
for appellee Federal Election Commission,
with whom Lawrence M. Noble, General
Counsel, was on the brief. '

Lewis K. Loss, Attorney, Washington, DC,
argued the eause for appellee Commission on
Presidential Debates, with whom William H.
Briggs, Jr., was on the brief.

Before: SILBERMAN, RANDOLPH, and
ROGERS, Circuit Judges.

Opinion for the Court filed PER
CURIAM.

PER CURIAM:

Two days hence a series of debates be-
tween candidates nominated by the Demo-
cratic Party and the Republican Party for
President and Vice President of the United
States is scheduled to begin. One day ago
this court heard argument concerning those
debates. The case was argued before the
district court on October 1, 1996. In view of
the importance of the issues and the short
time remaining before the debates begin, this
court granted the motions for expedited re-
view.

Appellants in these consolidated appeals
are Ross Perot and Pat Choate, the presi-

dential and vice-presidential nominees of the
Reform Party, and their campaign organiza-
tion, Perot '96, Inc. (collectively “Perct”);
and Dr. John Hagelin and Dr. Mike Tomp-
kins, the nominees of the Natural Law Party
of the United States, and their party (collec-
tively “Dr. Hagelin”). They appeal from the
denial of injunctive relief and the grant of
summary judgment to the Federal Election
Commission (“"FEC") and the Commission on
Presidential Debates (“CPD”). Appeliants
now raise only two conteniions. Perot con-
tends that the FEC has unlawfully delegated
legislative authority to a private, non-profit
corporation, in violation of Article I of the
Constitution. Dr. Hagelin contends that the
district court erred in granting summary
judgment on the grounds that it lacked juris-
dietion to enjoin a violation of the Federal
Election Campzign Act of 1971 (“FECA"), 2
U.S.C. § 431 et seq. (1994), despite the inabil-
ity of the FEC to address the violation prior
to the 1996 presidential debates scheduled by
the CPD to begin on October 6, 1936
Hence, we do not address the merits of ap-
pellants’ other claims, presented to the dis-
trict court, that they were wrongfully exclud-
ed from the debates. On the issues before
this court, we find no merit in Perot's consti-
tutional challenge or in Dr. Hagelin’s conten-
tions. As to the validity of the FEC regula-
tion at the center of this controversy, we
conclude that the grant of summary judg-
ment sustaining it was premature. Accord-
ingly, we affirm the denial of injunctive re-
lief, vacate the grant of summary judgment
relating to the claim that the regulation is
inconsistent with the statute, and remand
with instructions to dismiss the regulatory
claim without prejudice.

L

The CPD is a private, non-profit corpora-
tion formed in 1987 for the purpose of spon-
goring presidential debates. In prior years,
that task had been performed by another
non-profit entity, the League of Women Vot~
ers. Beginning with the 1988 presidential
election, the CPD assumed that function,
The members of the CPD include a former
chairman of the Democratic National Com-
mittee, 3 former chairman of the Republican
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National Committee, and other representa-
tives of the Democratic and Republican par-
ties. In connection with the 1996 presiden-
tial election, the CPD has scheduled 2 series
of two presidential and one vice-presidential
debates, with the first presidential debate
scheduled to take place on October 6, 1996,
The only candidates invited to participate are
President William Jefferson Clinton and for-
mer Senator Robert J. Dole, the respective
nominees of the Democratic and Republican
Parties, and their vice-presidential running
mates. The CPD, relying on its prean-
nounced criteria, and the recommendation of
an advisory committee consisting primarily of
political scientists, based its decision to ex-
clude other candidates on the grounds that
no other candidates have a “realistic chance
of winning” the 1996 election.

To understand the nature of appellants’
claims, we set forth the underlying statutory
and regulatory framework. The FECA pro-
hibits “any eorporation” from making “a con-
tribution or expenditure in connection with”
any federal election. 2 US.C. § 441b(a).
Both a “contribution” and an “expenditure”
are defined to include, inter alia, any ad-
vance of “anything of value ... for the pur-
pose of influencing any election for Federal
office.” Id. § 431(B)AXTD); id
§ 431(9XAXT). An “expenditure” does not,
however, include “nonpartisan activity de-
signed to encourage individuals to vote or to
register to vote.” Id § 431(9)(B)ii).

As early as 1976, the FEC recognized that
§ 441b could be construed to bar the use of
corporate funds to stage debates. See 44
Fed.Reg, 59,162 (1979). To remove doubt
about the legality of corporate sponsorship of
debates, the FEC promulgated a regulation

1. The regulation reads in relevant part:
§ 110.13 Candidate debates,

(a) Staging organizations. (1) Nonprofit or-
ganizations described in 26 U.S.C. 501(c)(3) ar
(c){4} and which do not endorse, support, or
oppose political candidates or political parties
may stage candidate debates in accordance
with this section and 11 C.F.R. 114.1(f).

* - - . * -

(b) Debate Structure, The structure of de-
bates staged in accordance with this section
and 11 C.E.R, 114.4() is left to the discretion
of the staging organization(s), provided that:

(1} Such debates include at least two candi-
dates; and

incorporating its view that “nonpartisan de-
bates are designed to educate and inform
voters rather than to influence the nomina-
tion or election of a particular candidate,”
and thus “funds expended ... to defray costs
incurred in staging nonpartisan debates”
ought not run afoul of § 441b. 44 Fed.Reg.
76,734 (1979). The current version of this
regulation, to be codified at 11 C.F.R.
§ 110.13, was transmitted to Congress in De-
cember 1995, and became effective March 13,
1996. It provides that eligible non-profit or-
ganizations may stage candidate debates, so
long as they “use pre-established objective
criteria to determine which candidates may
participate in a debate.” !

On September 19, 1995, approximately six
months before the effective date of § 110.13,
the CPD announced its selection criteria for
participants in the 1996 presidential debates.
The CPD had concluded that the historical
prominence of Democratic and Republican
neminees warranted an invitation to the re-
spective nominees of the two major parties in
1996. With respect to “non-major party can-
didates,” the CPD announced criteria by
which it could identify those who had “a
realistic (i.e., more than theoretical) chance
of being elected.” These criteria included
evidence of national organization (such as
placement on the bailot in enough states to
have a mathematical chance of obtaining an
electoral college majority), signs of national
newsworthiness (as evidenced, for example,
by the professional opinions of the Washing-
ton burezu chiefs of major newspapers, news
magazines, and broadeast networks), and in-
dicators of public enthusiasm (as, for in-
stance, reflected in public opinion polls). On

(2) The staging orpanization(s) does not
structure the debates te promete or advance
one candidate over another.

{c) Criteria for candidate selection. For all
debates, staging organization(s) must use pre-
established objective criteria to determine
which candidates may participate in a debate.
For genera) election debates, staging organiza-
tion(s) shall not use nomination by a particular
political party as the sole objective criterion to
determine whether to include a candidate in a
debate. . ..

11 CFR.§ 110.13,
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September 17, 1996, the CPD issued a press
release indicating its conelusion that no can-
didate other than President Clinton or Sena-
tor Dole had a realistic chance of being eleet-
ed, and that, therefore, only those candidates
and their vice-presidential running mates,
would be invited to participate in the de-
bates. .

On September 6, 1996, Dr. Hagelin filed an
administrative complaint against the CPD
with the FEC, asserting that the CPD violat-
ed 11 C.F.R. § 110.13(c) by using subjective
¢riteria to choose whom to invite as partici-
pants in its debates and by inviting President
Clinton and Senator Dole based solely on
their nominations by the Democratic and Re-
publican parties. On September 13, Dr.
Hagelin filed a verified complaint against the
FEC and the CPD in the United States
District Court for the District of Columbia
seeking to enjoin the CPL from using unlaw-
ful debate selection criteria or, in the alterna-
tive, to order the FEC to take immediate
action on his complaini as well as authorize it
to take ex;pedited action against the CPD’s
alleged violations of the FECA.

Meanwhile, on September 20, 1996, Perot
filed an administrative complaint against the
CPD with the FEC. He too challenged the
CPD’s application of iis selection criteria,
On September 23, 1996, Perot filed a verified
complaint in the district court, requesting
that the court enjoin the FEC and we CPD
from violating the FEC regulations, the
FECA, and various constitutional provisions.

The FEC and the CPD filed motions to
dismiss the complaints. The district court
consolidated the cases for argument, and,
after expedited briefing, heard oral argument,
and ruled from the bench on October 1, 1996.
The district court denied appellants’ requests
for preliminary injunctive relief. Applying
the factors set forth in Washington Metro-
politan Area Transit Commission v. Holi-
day Tours, Inc., 559 F.2d 841, 843 (D.C.Cir.
1977), the court determined first thut neither
Dr. Hagelin nor Perot could show a likeli-
hood of success on the merits. The court
noted that Congress had granted the FEC
exclusive primary jurisdiction to adjudicate
civil claims under the FECA, and it empha-
gized that the FECA precluded its exercise

of jurisdiction over the instant claims until
the FEC acted on the claims or until 120
days after those claims had been filed. The
district court then lcoked to the balance of
equities presented in appellants’ claims for
injunctive relief. 'This faetor also weighed
against Dr. Hagelin and Perot, as the dam-
age they would suffer if the debates were to
be held without their participation could at
least be partially remedied in subsequent
proceedings, and in any event it did not
outweigh the public interest in allowing the
debates to go forward without interference.

In addition to denying both appellants’
claims for injunctive relief, the district court
rejected Perot's claim that the CPD threat-
ened a vioclation of his First Amendment
right to freedom of speech. Relying on San
Francisco Arts & Athletics, I'nc. v. United
States Olympic Commiitee, 483 U.S. 522, 107
S.Ct. 2971, 97 L.Ed.2d 427 (1987), the court
held that no such claim could lie against the
CPD since it was not a state actor. The
court summarily rejected Perot’s equal pro-
tection, due process, and nondelegation
claims. Finally, the court, treating the mo-
tions to dismiss as motions for summary
judgment, granted summary judgment for
appellees on the claim that § 110.118 was
beyond the scope of its statutory authority.
FEpR.CvP. 12(b), 56. Under Chevron
US.A Inc. v. Natural Resources Defense
Council, Inc., 467 U.S. 837, 104 S.Ct. 2778, 81
L.Ed.2d 6%4 (1984), the court found the regu-
lation a permissible interpretation of the
FECA’s exemption from the definition of
“expenditure” nonpartisan activity designed
to encourage individuals to vote.

I

[11 We agree with the district court that
it lacked jurisdiction to adjudicate the validi-
ty of the complaints filed with the FEC or to
order the FEC to do so before the CPD-
sponsored debate on October 6, 1996. Ac-
cordingly, we affirm the distriet court’s dis-
missal of these eclaims on jurisdictional
grounds.

Congress could not have spoken more
plainly in limiting the jurisdiction of federal
courts to adjudicate claims under the FECA.
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The statute explicitly states that “[e]xcept as
provided in section 437g(a)(8) of this title, the
pbwer of the [FEC] to initiate civil actions
under subsection (a)(6) shall be the exclusive
civil remedy for the enforcement of the pro-
visions of this Act” 2 US.C. § 437d(e);
accord 2 U.S.C. § 437c(b)(1) (“The [FEC]
shall administer, seek to obtain compliance
with, and formulate policy with respect to,
this Act.... The {FEC] shall have exclusive
jurisdiction with respect to the civil enforce-
ment of such provisions.”).

Section 437¢ requires the FEC to proceed
with due deliberation after it receives a com-
plaint alleging violations of the Act. 2 U.S.C.
§ 437g(a)(1). Dr. Hagelin filed his complaint
with the FEC on September 6, 1996; Perot
filed his complaint on September 20, 1996.
CPD, which is alleged to have violated the
Act, had to be notified within five days. 7/d
§ 437g(a)1). We presume this was done.
The next step is for the FEC to vote to
determine whether there is reason to believe
the subject of the complaint has violated the
Act. Id. § 437g(a)2). If the complaint is
not dismissed at that stage, the FEC con-
ducts an investigation. Jd. If the FEC's
general counsel recommends that the FEC
proceed to the next statutory step—a vote on
whether there is probable cause to believe
the respondent violated the Act—the respon-
dent is notified and is given fifteen days to
submit a brief stating its legal and factual
position and replying to the general counsel’s
brief, Id § 437g(a)3). If the FEC then
decides there is probable cause, it “shall at-
tempt, for a period of at least 30 days,” or at
least 15 days if an election is imminent, to
have the respondent correct or prevent the
violation. Id § 437g(a)(4)A)4) & Gi). The
FEC may skip this step and refer the matter
to the Attorney General for enforcement ac-
tion only if it determines that the violation is
knowing and willful and only if the violation
is of a type included in § 437g(d). Id
§ 437g(a)(6XC).

{2] Other procedural requirements, un-
necessary to mention, also bind the FEC's

2,  Apart from § 437g(a)}(8)(C), there is no pri-
vate right of action to enforce the FECA against
an alleged violator. See Karahalios v. National
Fed'n of Fed. Employees, Local 1263, 489 U.S.
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deliberations about, and investigation of,
complaints, The end of the administrative
road is a civil complaint filed by the FEC in
the district court or an action by the com-
plaining party. Section 437g(a)(8XA) states:
“falny party aggrieved by an order of the
[FEC] dismissing a complaint filed by such
party under paragraph (i), or by failure of
the [FEC] to act on such complaint during
the 120day period beginning on the date the
complaint is filed, may file a petition with the
United States District Court for the District
of Columbia.” Id. § 437g(a)(8)A).? The dis-
trict court’s decision may be appealed to this
cowrt. Id. § 437g(a)9).

Dr. Hagelin claims that we may ignore
these elaborate statutory requirements and
force the FEC to act immediately because
otherwise he would suffer irreparable harm.
To do so, however, would place us in conflict
with. our decision in In re Carter-Mondale
Reelection Commitlee, Inc, 642 F2d 538
(D.C.Cir.1980). Carter-Mondale is, as the
FEC argues, directly on point. The plain-
tiffs in that case asked the court to find a
violation of the federal election laws, and
requested alternatively “that the FEC be
directed to conduct an immediate investiga-
tion of the [plaintiffs’] charges.” Id. at 542,
The court held that “the exclusive jurisdic-
tion of the FEC extends to assure that the
{FEC’s] initial investigation is completed, or
the statutory time limit allowed for an inves-
tigation has expired, before any judicial re-
view is inveked.” Jd 1t therefore declined
to hear the case because “the entire matter
at this time is within the exclusive jurisdic-
tion of the Federal Election Commission.”
Id

It is true, as Dr. Hagelin points out, that
the Carter-Mondale opinion said there might
be extraordinary circumstances allowing a
party to “hurdle the explicit time restraints
of the [Federal Election Campaign] Act.”
642 F2d at 543. But the opinion never
specified what these circumstances might be.
It did not indicate on what basis, short of
holding § 437g unconstitutional (which no
one urges), a court could disregard the statu-

527, 533, 109 S.Ct. 1282, 1286-87, 103 L.Ed.2d
539 (1989); see also Cort v. Ash, 422 U.S. 66, 82~
85, 95 S.Ct. 2080, 2089-91, 45 L.Ed.2d 26
(1975). '
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tory commands. And the statement in Car-
ter—Mondale was made before the Supreme
Court instructed us that if “Congress specifi-
cally mandates, exhaustion is required.”
McCarthy v. Medigan, 503 U.S. 140, 144, 112
S.Ct. 1081, 1086, 117 L.Ed.2d 291 (1992).
Section 437g is as specific a mandate as one
can imagine; as such, the procedures it sets
forth—procedures purposely designed to en-
sure fairness not only to complainants but
also to respondenis—rmust be followed before
a court may intervene. We assume that in
formulating those procedures Congress,
whose members are elected every two or six
years, knew full well that complaints filed
shortly before elections, or debates, might
not be investigated and prosecuted until after
the event. Congress could have chosen to
aliow judicial intervention in the face of such
exigencies, but it did not do so. And as we
have said, a court is not free to disregard
that congressional judgment.

[3] Even if we could somehow ignore the
jurisdictional requirements of § 437g(a), but
see Carter-Mondale, 642 F2d at 542, Dr.
Hagelin could not achieve the resuit he
seeks. This court could not compel the FEC
to enforce its regulation in accordance with
the FECA. When the FEC's failure to act is
contrary to law, we have interpreted
§ 437g(a)}8)(C) to allow nothing more than
an order requiring FEC action. See FEC v.
Rose, 806 F.2d 1081, 1084 (D.C.Cir.1986).
Since the FEC is given 120 days to act on a
submitted complaint, § 437g{a)}(8)(4), its de-
lay in this case is neither unlawful nor unrea-
sonable. See Rose, 806 F.2d at 1084-85.
Second, if this court were to enjoin the CPD
from staging the debates or from choosing
debate participants, there would be a sub-
stantial argument that the court would itself
violate the CPD’s First Amendment rights.
See Nebraska Press Ass'n . Stuart, 427 U.S.
539, 86 S.Ct. 2791, 49 L.Ed.2d 683 (1976)
(prior restraint); Hurley v. Irish-American
Gay, Lesbian & Bisexual Group of Boston,
-— US. —, 115 S.Ct. 2338, 132 L.Ed.2d
487 (1995) (speaker’s choice of content).

I 4 Il

-In addition to the statutory arguments,
Perot also raises a novel constitutional claim.

As we understand it, he contends that the
FEC'’s “candidate debates” regulation unlaw-
fully delegates legislative authority to a pri-
vate, non-profit corporation, in violation of
Article 1 of the Constitution. In fact, this
attack on the regulation rests on what might
be termed a subdelegation of authority theo-
ry, since the claim is that Congress has
delegated authority to the FEC, which in
turn has delegated some portion of that au-
thority to the CPD. The FEC acknowledges
that we have jurisdiction under 28 U.S.C.
§ 1331 to decide this issue, although it ques-
tions whether Perot is entitled to any relief.
We agree that we have jurisdiction over the
claim, but we are unpersuaded that the regu-
lation delegates legislative authority to the
CPD.

[41 It is well established that Congress
may, by a legislative act, grant authority to
an executive ageney such as the FEC to
adopt rules and regulations, so long as it
provides some “intelligible principle” by
which the ageney is to exercise that authori-
ty. Mistretia v. United States, 488 U.S. 361,
372, 109 S.Ct. 647, 6564-55, 102 L.Ed.2d 714
(1989) (quoting J.W. Hampton, Jr. & Co. v.
United States, 276 U.S. 394, 406, 48 S.Ct.
348, 361, 72 L.Ed. 624 (1928)). We agree
with the general proposition that when Con-
gress has specifically vested an agency with
the authority to administer a statute, it may
not shift that responsibility to a private actor
such as the CPD. Cf A.L.A Schechter Poul-
try Corp. v. United States, 295 U.S. 495, 537,
55 8.Ct, 837, 846, 719 L.Ed. 1570 (1935).

(5] In the cases before us, however, the
FEC has not delegated any authority to the
CPD. It has issued a regulation permitting
eligible non-profit organizations to stage can-
didate debates, provided that they employ
“pre-established objective criteria” to deter-
mine who may participate. Rather than
mandating a single set of “sbjective criteria”
all staging organizations must follow, the
FEC gave the individual organizations lee-
way to decide what specific criteria to use.
60 Fed.Reg. 64,262 (1995). One might view
this as a “delegation,” because the organiza-
tions must use their discretion to formulate
objective criteria they think will conform




560 97 FEDERAL REPORTER, 3d SERIES

with the agency’s definition of that term.
But in that respect, virtually any regulation
of a private party could be described as a
“delegation” of authority, since the party
must normally exercise some discretion in
interpreting what actions it must take to
comply.

The contention that the regulation dele-
gates authority to the CPD because it does
not spell out precisely what the phrase “ob-
jective eriteria” means goes far beyond the
normal usage of the term “delegation.” This
position would go further than the position of
Justice Scalia, who dissented from the Su-
preme Court’s decision in Mistretia that a
congressional grant of rulemaking authority
to the United States Sentencing Commission
was not an unconstitutional delegation of leg-
islative power, but acknowledged that “no
statute can be entirely precise, and ... some
judgments, even some judgments involving
policy considerations, must be left to the
officers executing the law and to the judges
applying it...."” 488 U.S. at 415, 109 S.Ct.
at 677 (Scalia, J., dissenting). So too, a
regulation’s use of a term that may be sus-
ceptibie to differing interpretations does not
automatically result in a delegation of author-
ity to the entities that it governs.

Here, the FEC has chosen to give the
CPD and any other organizations that wish
to sponsor debates the latitude to choose
their own “objective criteria.” In adopting
such standards, a staging organization acts at
its peril, unless it first secures an FEC advi-
sory opinion pursuant to 2 US.C. § 4371
Without such an opinion, the organization
runs the risk that the FEC will subsequently
determine that its criteria are not objective,
and that its sponsorship of the debate violat-
ed § 441b. If that happens, the staging or-
ganization may be sobject to the penalties
provided in the FECA. The authority to
determine what the term “chjective criteria”
means rests with the agency, however, and to
a lesser extent with the courts that review
agency action.

[6] In sum, we are unpersuaded that the
FEC has unconstitutionally delegated legisla-
tive authority to the CPD. At oral argument
counsel suggested that this court should or-
der the FEC, either through mandamus or

some other extraordinary remedy, to “take
back” the authority it has “delegated” to the
CPD. As we understand this argument, Per-
ot seeks to have the FEC either withdraw its
regulation or revise it to define in detail what
are “objective criteria.”” It is unclear how
the FEC could accomplish this goal in time
to have any effect on the presidential de-
bates. Before prescribing new regulations,
the FEC must transmit a statement of its
proposed action to Congress, and the regula-
tion may not take effect until thirty legisla-
tive days have passed. 2 US.C. § 438(d).
Nor may the FEC render an advisory opin-
ion cencerning the legality of the CPD’s
preannounced criteria upen request of a third
party. /d. § 437Ra)(1). As noted in Part 11,
a complaint is subject to the statutory time-
table that also would preclude relief prior to
the debates.

Iv.

Before the district eourt, Perot also argued
as an appendage to the request for 2 prelimi-
nary injunction that the FEC lacked authori-
ty to promulgate 11 C.F.R. §§ 110.13 and
114.4(f), and that the regulations carve out an
illegal exception to the corporate contribution
and expenditure limits of 2 U.S.C. § 441b.
On appeal Perot mentions this argument—
that the FEC’s debate regulation, 11 C.F.R.
§ 11013, is ultra vires—only in a footnote of
his brief, and counsel did not address it at
oral argument.

The district court granted summary judg-
ment on this claim, finding the regulations
permissible under 2 U.S.C. § 431(9)(B)(ii),
which exempts from the definition of “expen-
diture” “nonpartisan activity designed to en-
courage individuals to vote or to register to
vote.” Perot’s footnote claims that the
CPD's sponsorship of debates does not fall
within this exemption, primarily because it is
not truly nonpartisan. We need not reach
the merits of this contention,

[7,8} The FECA has no provisions gov-
erning judicial review of regulations, so an
action challenging its implementing reguia-
tions should be brought under the judicial
review provisions of the Administrative Pro-
cedure Act (APA), 6 U.S.C. § 701 et seq.
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Clte a5 97 F.3d 561 (P.C.Cir. 1996)

Among other things, the APA directs courts
to consider the administrative reeord in de-
termining the legality of agency action. /d.
§ 706. Perot has not invoked the APA, and
no party has produced the administrative
record. See Fep. RArp. P, 15, 17. Conse-
quently, the district court did not have the
opportunity to consider the regulations’-le-
gality in terms of that record or the APA and
the case law under it. Especially since we do
not have the administrative record before us,
and this issue was not fully briefed, we will
refrain from reviewing the district court’s
grant of summary judgment. The case is
simply not in a posture to permit an impor-
tant question of this sort to be properly
adjudicated.

Accordingly, we remand this part to the
distriet court with instructions to dismiss
without prejudice only Count IV of Perot’s
complaint, which raises this claim. Perot will
then be free to file a new suit properly
challenging the FEC’s authority to promul-
gate the regulations. He will not suffer un-
duly from any delay in resolving this issue,
as even an immediate order invalidating the
regulations would not provide him with any
meaningful relief from the alleged harms. In
all other respects, the district court's order is

affirmed.

—~amg
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Defendant was convicted in the United

lumbia, Oliver Gasch, J., of possessing unreg-
istered sawed-off rifle. Defendant appealed.
The Court of Appeals, Harry T. Edwards,
Chief Judge, held that: (1) evidence sup-
ported convietion, and (2) trial court’s refusal
to sever sawed-off rifle count from unrelated
semi-automatic counts was proper.

Affirmed.

1. Criminal Law <=1139,
1159.2(7)

In reviewing sufficiency of evidence
claim, Court of Appeals reviews evidence de
novo, in light most favorable to government,
to determine whether rational trier of fact
could have found essential elements of crime
beyond reasonable doubt.

2. Criminal Law ¢=1159.6

In evaluating government’s proof, on re-
view of sufficiency of evidence claim, court
draws no distinction between direct and cir-
cumstantial evidence.

1144.13(3),

3. Weapons &4

Defendant had requisite mens rea for
conviction of possessing unregistered sawed-
off rifle, whether defendant was required to
know that weapon was shorter than pre-
seribed length or merely that weapon was
sawed off, where defendant had constructive
possession of rifle, had handled rifle, and
lived in apartment in which rifle was found,
and rifle was obviously shorter than 16
inches. 26 U.S.C.A. § 5861(d).

4. Criminal Law 1148

Court of Appeals reviews claim that trial
court erred in failing to order severance of
joined offenses under abuse of discretion
standard.

5. Criminal Law ¢=620(3.1)

Joined offenses need not be severed if
evidence of each erime would be admissible
in separate trial for other. Fed.Rules Cr.
Proc.Rule 14, 18 U.S.C.A.

6. Criminal Law €=620(6)

Trial court’s refusal to sever sawed-off
rifle count from- unrelated semi-automatic
counts was proper, where evidence relating

States District Court for the District of Co- to defendant’s alleged possession of semi-
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FEDERAL ELECTION COMMISSION

WASHINGTON, DT 2040}

BEFORE THE FEDERAL ELECTION COMMISSION

Io the Matter of )
)
Commission on Presidential Debates }
)
Clinton/Gore ‘96 Genteral Committes, )
Ine., and Josn C. Pollite, as Treasurer )
) MURs 4451 and 4473
Dole/Kemp ‘96, Ine., and )
Robert E. Lighthizer, as Treasurer )
)
DNC Services Corporation/Demecratie )
Nationz) Commiftee and Carol Pensly, )
2 Treasurer )
: )
Republican National Commitiee and }
Alec Polteving, u3 Treasurer )
STATEMENT OF REASONS
Chairman Joan Ajkens
Vice Chairmsn Scott E. Themas
Commissioner Lee Ang Elllotd

Commissioner Daniny Leec McDonsid
Commissioner Jokn Warren McGasty

L INTRODUCTION

On Fedrumry 24, 1998, the Commission found no reason to believe that the
Commission on Presidential Debates ("CPD") viclated the faw by sponsoring the 1996
presidential debates or by failing to register and report &s & political committee. The
Commission slso found no reason {0 believe that Clinton/Gore *96 General Committee,
Inc., Dole/Kemp 96, and their treasurers (collectively, the “Committees™), violated the
law by accepting and failing 1o report any contributions from CPD. The Commission

3714
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closed the file with respect to all of the respondents. The reasons for the Commission’s
findings are set forth in this statement.

IL SELECTION OF PARTICIPANTS FOR CANDIDATE DEBATES
A. Legal Framework

Under the Federal Election Campaign Act of 1971 as amended (“FECA").
corporations are prohibited from making contributions' or expenditures’ m connection
with federal elections, 2 U.8.C. § 441b(a); see also 11 CFR. § 114, 2(). The
Commission has promulgated a regulation that defines the term “contribution” to include:
“A gift, subscription, loan . . ., advance or deposit of monsy or anything of value made...
for the purpose of influencing any election for Federal office.” 11 C.F.R. § 100.7(z)(1).
See also 11 C.F.R, § 114.1(a). “Anything of value” is defined to include all in-kind
contributions. 11 C.F.R. § 100.7()(1)({{i}A). The regulatory definition of contribution
also provides: “{ulnless specifically exempted under 11 C.F.R. § 100.7(b), the provision
of any goods or seyvices without charge . . . is a contribution.” Jd.

PR
H
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ur

Section 100.7(b) of the Commission's regulations specifically exempts
expenditures made for the purpose of staging debates from the definition of contribution.
1} C.E.R. § 100.7(b)}21). This cxempnon requires that such debates meet the
requu'emcnts of 11 C.F.R. § 110.13,* which establishes parameters within which staging
organizations must condutet such debates. The parameters address: (1) the types of
organizations that may stage such debates, (2) the structure of debates, and (3) the criteria
that debate staging organizations may use to select debate participants. With respect to
participant selection criteria, 11 C.F.R. § 110.13(c) provides, in relevant past:

! FECA defines contribution to include “eny gift, subscription, foan, advance, or depesit of money or
anything of value made by sny person for the purpose of influencing any election for Federat office.”
2U.8.C. § 431(BYAXIY. see also 2 USC. § 431b(b}2).

* FECA definss expendiwre to include “any purchase, payment, distribution, loan, advance, deposit, of
gift of money or anything of velue, made by any person for the purpose of influencing any election for
Federnl office.™ 2 V.S.C. § AIMONAXL); s2e also 2 U.S.C. § 4415{(bX2).

} The presidential candidates of the major parties who accept public funds cannet accept contributions
from any source, except in timited circumstances that are not raised herein. 26 U.S.C.

§ 9003(bX2}; sex also 11 C.F.R. § 9012.2(n).

! The exemnption alse requires that such debates meet the requirements of £l C.F.R. § 114.4, which
permits certzin nonprofit corporations 1o stage candidate debates and ather corporations and labor
organizations to donate funds to organizations tha! aye staging such debates, 11 C.F.R. §§ 114.4{0}{1) and
(3:. (']l‘!l\ls s}:‘ition also requires the debates to be staged in accordance with the standards in 11 C.F.R.

§ 1013,
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Criteria for candidate selection. For all debates, staging
organization(s) must use pre-¢stablished objective criteria to
determine which candidates may participate in a debate. For
general election debates, staging organization(s) shalf not use
nomination by a particular political party as the sole objective
criterion to deteymine whether to include a candidate in a debate.

11 CF.R. § 110.13. When promulgating this regulation, the Commission explained its
purpose and operation as follows:

Given that the rules permit corporate funding of candidate debates,
it is appropriate that staging organizations use pre-established
i objective criteria to avoid the real or apparcnt potential for a guid
pro quo, and to ensure the integrity and faimess of the process.
344 The choice of which objective criteria to use is largely left to the
discretion of the steging organization. . . .

. . . Staging organizations must be able to show that their objective
criteria were used to pick the participants, and that the criteria were
not designed to result in the sclection of certain pre-chosen
participants, The objective criteria may be set to conirol the
number of candidates participating in a debate if the staging
organization believes there are too many candidates {o conduct a
mesningful debate.

Under the new rules, nomination by a particular political party,
such as 8 msjor party, may not be the sole criterion used to bar a
candidate from pasticipating in a general election debate. But, in
situstions where, for exampie, candidetes must satisfy three of five
objective criteria, nomination by a major party may be one of the
ctitetia. This is a change from the Explanation and Justification
for the previous rules, which had expressly allowed staging
organizations to restrict general election debates to major party
candidates. See Explanation and Justification, 44 FR 76735
(December 27, 1979). In contrast, the new rules do not atlow a
staging orgenization to bar minor party candidates or independent
candidates from panticipating simply because they have not been
nominated by a major party.

60 Fed. Reg. 64,260, 64,262 (Dex. 14, 1995).
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Thus, if an appropriate cotporation staged a debate among candidates for federal
office and that debate was staged in accordance with all of the requirements of 11 C.F.R,
§ 110.13, then the costs incurred by the sponsoring corporation would be exempt from
the definition of contribution pursuant to the operation of 11 C.F.R. § 100.7(b)(21). See
also 11 C.F.R. §§ 114.1(a}2)(x) and 114.4(£)(1). Similarly, other corporations fegally
could provide funds to the sponsoring corporation to defray expenses incurred in staging
the debate pursuant to the operation of 11 C.F.R. §§ 114.1(a}(2)(x) and 114.4(f)(3). On
the other hand, if a corporation staged a debate that was niot in accordance with 11 C.F.R.
§ 110.13, then staging the debate would not be an activity “specifically permitted” by
11 C.F.R. § 100.7(b), but instead would constitute a contribution to any participating
candidate under the Commission’s regulations. See 11 C.F.R. § 100.7(a)(1)(iii}A)
{noting “unless specifically exempted”™ anything of value provided to the candidate
constitutes a contribution). The participating candidates would be required to report
receipt of the in-kind contribution as both a contribution and an expenditure pursuant to
11 C.FR, § 104.13(a)(1) and (2). See 2 U.S.C. § 434(b)(2XC) and (4).

B. Commission on Presidential Debates Selection Criteria

CPD was incorporated in the Distriet of Columbis on Febrvary 19, 1987, 258
private, not-for-profit corporstion designed to organize, manage, produce, publicize and
support debates for the candidates for President of the United States. Prior to the 1952
campaign, CPD sponsored six debates, five between candidates for President, and one
between candidates for Vice President. In the 1996 campaign, CPD sponsored two
Presidential debates and one Vice Presidential debate. Only the candidates of the
Democratic and Republican parties were invited to patticipate in the 1996 debates. CPD
produced written candidate selection criteria for the 1996 general election debate
participation. Relying on these criteria and the recommendation of an advisory
committee consigting of a broad array of independent professionals and experts, the CPD
determined that only the Diemocratic and Republican candidates had a “realistic chance of
winning” the 1996 election.

The introduction to the candidate selection criteria explains, in pertinent part:

In light of the large number of declared candidates in any given
presidential election, [CPD] has determined that its voter education
goal is best achieved by limiting debate participation to the next

~ President and his or her principal rival(s).

A Democratic or Republican nominee has been elected to the
Presidency for more than a century. Such historical prominence
and sustained voter interest warrants the extension of an invitation

8714
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to the respective nominees of the two major parties to pasticipate in
[CPD’s] 1996 debates.

In order to fusther the educational purposes of its debates, {CPD]
has developed nonpartisan criteria upon which it will base its
decisions regarding selection of nonmajor party candidates to
participate in its 1996 debates. The purpose of the criteria is to
identify nonmajor party candidates, if any, who have a realistic
(i.e., more than theorctical) chance of being clected the next

- President of the United States and who properly are considered to

- be among the principal rivals for the Presidency.

The criteria contemplate no quantitative threshold that triggers
automatic inclusion in a [CPD)-sponsored debate. Rather, [CPD}]
will employ a multifaceted analysis of potential electoral success,
including a review of (1) evidence of national organization, (2)
, signs of national newsworthiness and competitiveness, and (3)
. indicators of national enthusiasm or concem, to determine whether
a candidate has a sufficient chance of election to warrant inclusion
in one or more of its debates.

February 6, 1998 General Counsel's Report (*G.C. Report”) at Attachment 4, at 57,

Thus, CPD identified its objective of determining which candidates have a
realistic chance of being elected the next President, and it specified three primary criteria
for determining which “nonmajo:™ party candidates to invite to pariicipate in its debates.
CPD further enumerated specific factors under each of the three primary criteria that it
would consider in reaching its conclusion.

For its first criterion, “evidence of nationa! organization,” CPD explained that this
criterion “encompasses objective considerations pertaining to [Constitutional] eligibility
requirements . . . [and] also encompasses more subjective indicators of a national
campaign with a more than theoretical prospect of electoral success.” /4. The factors to
be considered include:

8. Satisfaction of the eligibility requirements for Asticle [I,
Section I of the Constitution of the United States.

b. Placement on the ballot in cnough siates to have a mathematical
chance of obtaining an electoral college majority.
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¢. Organization in & majority of congressional districts in those
states.

d. Eligibility for matching funds from the Federal Election
Commission or other demonstration of the ability to fund a
national campaign, and endorsement by federal and state
officebolders.

CPD’s second criterion, “signs of national newsworthiness and competitiveness,”
focuses “both on the news cavetage afforded the candidacy over time and the opinions of
electoral experts, media and non-media, regarding the newsworthiness and
competitiveness of the candidacy at the time [CPD] makes its invitation decisions." /d
Five faciors are listzd as examples of “signs of nationai newsworthiness and
competitiveness™

Id a1 58.

a. The professionsl opinions of the Washington burcen chiefs of
msjor newspapers, news magazines, and broadeast networks.

b. The opinions of a comparable group of professional campaign
managers and pollsters not then employed by the candidates under
consideration.

¢. The opinions of representative political scientists specializing in
electoral politics at major universities and research centers.

d. Column inches on newspaper front pages and exposure on
network telecasts in comparison with the major party candidates.

e. Published views of prominent political commentators.

Finally, CPD"s third selection criterion states that the factors to be considered as
“indicators of national public enthusiasm™ arc intended to assess public support for a
candidate, which bears direcily on the candidate’s prospects for electoral success. The
listed factors include:

a. The findings of significant public opinion polls conducted by
national polling and news organizations.

8rs14
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b. Reported attendance at meetings and rallies across the country
(locations as well as numbers) in comparison with the two major
party candidaces.

ld.

C. Discussion

After s thorough and careful examination of the factual record, the undersigned
commissioners unanimously concluded the Commission on Presidential Debates used
“pre-established objective criteria” to determine who may pnﬂicipate in the 1996
Presidential and Vice-Presidsntial debates. 11 C.F.R. §110.13.° As a result, CPD did not
meke, and the candidate committees did not receive, a corporate contribution.

The CPD was set up and structured so that the individuals who made the ultimate
decision on eligibility fos the 1996 debates relied upon the independent, professionsl
judgmiens of a broad amrey of experts. The CPD used multifaceted selection criteria that
included: (1) evidence of a national organization; (2) signa of national newsworthiness
and competitiveness; and (3) indicators of nations! enthusiasm or concern. We studied
these criterin carefislly and concluded that they are objective. Moreover, we could find 6o
indication or evidence in the fartual record to conclude that the criteria “were designed to
result in the selection of certain pre-chosen participants.” Explanation and Justification
of 11 C.F.R. §110.13(c), 60 Fed Reg. ai 642€2.

‘The CPD debate criteria contain exactly the sort of structure and objectivity the
Commission had iz mind when it approved the debate regulations iss 1995, Through
those regulstions, the Cammission sought to reduce a debate sponsor’s use of is own
"personal opinions in selecting candidates. It was egsential, in the Commission's view,
that this selection process be neutral. It is consistent with the 1995 regulations for a

-debate sponsor to consider whether a candidate might have e reasonable chance of -
winning through te use of outside professional judgment. Indeed, if anything, the use of
a broad array of independent professionals and experis is a way of ensuring the decision
makers are objective in nasessing the “realistic chances” of a candidate,

T

%, Although not required to do so under the Commission's regulation, CPD reduced its candidate sefection
criteria to writing. See Explenation and Justification of 11 C.F.R. §110.13, 60 Fed Reg. at 64262. .
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The pool of experts used by CPD consisted of top level academics and other
professionals experienced in evaluating and assessing political candidates. By basing its
cvaluation of candidates upon the judgment of these experts, CPD took an objective
approach in determining candidate viability.®

Significantly, the debate regulations sought to give debate sponsors wide leeway
in deciding what specific criteria to use. During the Commission’s promulgation of
§110.13, the Commission considered the staff’s recommendation to specify certain
ostensibly objective selection criteria in the regulations and to expressly preclude the use
of “(p]olls or other assessments of a candidate's chances of winning the nomination or
election.” See Agenda Document #94-11 at 74 (February 8, 1994) and Explznation and
Justification of 11 C.F.R. §110.13, 60 Fed Reg. at 64262. The Commissicn unanimously
rejected this approach.” /d. Instead, the Commission decided the selection criteria choice
is at the discretion of the staging organization and indicated that the use of outside
professional judgment in considering candidate potential is permissible. Accordingly, the
Commission cannot now tell the CPD that its employment of such an approach is
unacceptable and a violation of law.

The Office of General Counse!, in effect, seemed to want to apply its own debate
regulation proposal from several years ago in the instant matters. It argued the use of
candidate assessments, such a3 CPD's “signs of newsworthiness and competitiveness,”
are “problematic” for many of the same reasons it argued in 1994. G.C. Reportat 17.
Specifically, the Office of General Counsel contended the CPD criteria contain “two
levels of subjectivity: first, identifying the pool of sources involves numerous subjective
judgments, and second, once the pool is identified, the subjective judgments of its
members is considered.” /d. at 18, The staff finther insisted that there also is “reason to
believe that the other selection criteria appeas to be similarly insufficientdy defined to
comply with §110.13(c)'s cbjectivity requirement.” Id.

* That one reference in CPD"s mazeviale stsies that the criterion for evidence of national organization
“encompasses more subjective indicators of a national campaign with & mote than theoretical prospect of
electoral success™, 2ea G.C. Report 2 | 1(emphasis added), is not dispositive. Indeed, the factors referred
10 appear to be objective on their face and not subjective:
a. Satisfaction of the eligibility requirements of Article II, Section 1 of the Constitution of the
United States.
b. Placement on the ballot in enough states 1o have a mathematical chance of obtaining an electoral
college majority.
¢. Organization in a majority of congressional districis in those states,
d. Eligibility for matching funds from the Federal Election Commission or other demanstration of
the ability to fund a national campaign. and endorsements by federal and state officeholders.
!d. at Attachment 4, &t 57.
Under the staff’s proposed regulation, a debate sponsor could not 1ook at the latest poll results even
jhough the rest of the natian cauld look a1 this as an indicator of » candidate's popularily. This made litile
sense to us,
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The questions raised in the General Counsel’s Report are questions which can be
raised regarding any candidate assessment criterion. To ask these questions each and
every time a candidate assessment criterion is used, however, would render the use of that
criterion unworkable, contrary to the direction given by the Commission at the regulatory
stage, - Absent specific evidence that a candidate assessment criterion was *fixed” or
arranged in some manner 50 as to guarantee a preordained result, we age not prepared to
look behind and investigate every application of a candidate assessment criterion. This
approach is consistent with the Commission’s Explanation and Justification which states
“reasonableness js implied” when using objective criteria. Explanation and Justification
of 11 C.F.R. §110.13(c), 60 Fed. Reg. at 64262. We are satisfied with the affidavits
ol presented by the CPD that its “criteria were not designed to result in the selection of
certain pre-chosen participants.” /d. See G.C. Report at Attachment 4, at 121-126
(affidavit of professor Ricbard E. Neustadt); Attachment 4 at 43-56 (affidavit of Janet H.
Brown). Significantly, we have been presented with no evidence in the factual record
which threatens the veracity of these sworn affidavits,

The General Counszl’s Report containg several other points which must be
addressed. First, the Repornt’s suggestion that CPD misapplied Mr. Perot's qualification
for public funding reflects & misunderstanding of CPD’s reasoning, See G.C. Report at
19-20. While qualification for public funding is significant, the CPB observed that as a
practical matter My, Perot’s hands would be tied since be conld not contribute his own
money. Thus, compared to 1992, his “realistic” chances of winning in 1996 were greatly
reduced: :

[In 1992}, we concluded that his prospect of ¢lection was unlikely
but not unresiistic. With the 1992 resuits and the circumstances of
the current campaign before us, including Mr. Perot’s funding
limited by his acceptance of a federal sudsidy, we so¢ no similas
circumstances at the present time. Noz do any of the acedemic ox
journglistic individuals we have consulted,

G.C. Report at Attachment 4, at 128 (Letter of Professor Richard E. Neustadt} (emphasis
added). A limit on the amount of funds which can be spent by a candidate is certainly an
objective factor which can be legitimately used by a sponsoring organization.

The General Counsel’s Repont also asserts the Democratic and Republican party
nominees were issued “automatic” invitations 1o the debates as a result of their party
nominations in violation of §110.13. See February 6, 1998 G.C. Report at 21-22. We

find persuasive the specific denials by the CPD on this poim. The CPD flatly denies it
based its decision on this factor alone:
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(1}n 1996, the CPD Board asked me to act as chairman of the
advisory committee that applied the 1996 candidate sefection
criteria. The advisory commiittee convened on September 16, 1996
for the purpose of applying CPD's nonpaniisan candidate selection
criteria to more than 130 candidates running for the Presidency and
Vice-Presidency in the 1996 general election campaign. Although .
the candidate selection criteria do not require it to do so, the
advisory commiites independently applied the criteria to the
Democratic and Republican party candidates: Afiter reviewing and
discussing the facts and circumstances of the 1996 general election
campaign, it was the unanimous conclusion of the advisory
committee that, as of September 16, 1996, only President Clinton

" and Senator Dole have & realistic chance in 1996 of being elected
President, and only Vice President Gore and Congressmean Kemp
have a realistic chance of being clected Vice President.

G.C. Report at Attachmers 4, at 124-125 (Affidavit of Professor Richard E.
Neustadt)(emphasis added). See also id. at $3-54 (Affidavit of Janet H. Brown)(“Aftcr
receipt of the data provided to the 1996 Advisory Committec end its own deliberation and
discussion, the CPD Board unonimously accepied the 1996 Advisory Committee's
recommendation that only President Clinton and Senator Dole be invited to participate in
CPD's 1996 Presidential debate and only Vice President Gore and Congressman Kemp
be invited to participate in CPD's 1996 vice presidential debate.”(emphasis added).

Additionally, we do not fully agree with the staff’s conclugion that “*automatic’
invitations are in direct violation of 11 C.F.R. §110.13(c).” G.C. Reportat 21. Section
110.13(c) provides, in pertinent part, that “{flor general election debates, staging
organization(s) shall not use nomination by a particular political party as the sole
objective criterion to determine whether to include a candidate in 2 debate.” The phrase
“whether to include”™ was intended 1o prevent a debate sponsor from excluding a
candidate from a debate solely because the candidate was not a major party nominee. .For
example, a debate sponscr could not use the foliowing as its “objertive” criterion: “Only
major party candidates are eligible to participate in the debate.” The regulation’s purpose
was not to prevent a debate sponsor from issuing debate invitations to major party
nominees.

The Explanation and Justificaticn of §110.13(c) confirms this understanding of
the regulation: “Under the new rules, nomination by a particular party, such as a major
party, may not be the sole criterion used fo bar a candidate from participating in a
general election debate.” Explanation and Justification of § { €.F.R. §1{0.13(c), 60 Fed
Reg. at 64262 (emphasis added). Indeed, the entire paragraph explaining this new
regulatory language focuses on the fact that “the new rules do not allow a staging
organization to bar minor party candidates or independent candidates from participating

PAGE 12/14
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it

simply because they have not been nominated by a major party.” /d. Conversely, no
mention is made in the Explanation and Justification that the new rules were somehow
intended to prevent the issuance of invitations to major party nominees. We believe it is
consistent with the purpose of the regulation for the CPD to issue an invitation to the
major party candidates in view of the “historical prominence” of, and “sustained voter
interest” in, the Republican and Democratic parties. G.C. Report at Attachment 4, at 57.

Finally, the General Counsel’s Report suggests the Clinton/Gore Committee and
the Dole/Kemp Committee expressed an interest to either include or exciude Mr. Perot
and that, as a result, the two candidate committees somehow tainted the debate selection
process. G.C., Report at 20-21. Absent specific evidence of a controlling role in
excluding Mr. Perot, the fact the Committees may have discussed the effect of M. .
Perot's participation on their campaigns {s without legal consequence. There certainly is
tto credible evidence to suggest the CPD acted upon the instructions of the two
s campaigns to exclude Mr. Perot, To the contrary, it appears one of the campaigns wanted
i to include Mr. Perot in the debate. S¢e G.C. Report at Attachment 6, at 7 (“since the start
of the general election, the {Clinton/Gore} Committee fully supported the wishes of Ross
. Perot to be included in the CPD-sponsored presidential debates and had hoped that the
+f CPD would make a determination to include him.”) (response of Clinton/Gore '96). In
fact, CPD’s ultimate decision to exclude Mr. Perot (and others) only corroborates the

absence of any plot to equally benefit the Republican and Democratic nominees to the
exclusion of ali others,

I1l. STATUS AS A POLITICAL COMMITTEE

The FECA defines “political committee” as, in part: “any committee, club,
association, or other group of persons which receives contributions aggregating in excess
of $1,000 during s calendar yeas or which makes expenditures aggregating in excess of
$1.000 during a calendar year,” 2 U.S.C. § 431(4); see also 11 C.F.R. § 100.5. Political
committees are required to register with the Commission, and to report contributions
received and expenditures made in accordance with the FECA and the Commission’s
regulations. See 2 U.S.C. §433 and 11 C.F.R. § 102.1(d) (requiring political committees
to register with the Commission); see also 2 U.S.C. § 434 and 11 C.F.R. § 104.1(a)
{requiring political committees to filc specified reports with the Commission). Since CPD
did not make a contribwtion to or an expenditure on behalf of the Committees, it was not
a political committee within the meaning of 2 U.S.C. § 431(4). -Accordingly, CPD was
not required to register and report with the Commission.
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1V. CONCLUSION

For all the reasons set forth above, the Commission did not approve the General
Counsel’s recornmendations with regard to alleged violations of the FECA by the
Commission on Presidential Debates, Clinton/Gore ‘96 General Committee and the
Dole/Kemp ‘96 Committee and their treasurers.
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10:00 a.m. EST, Media Director, or
Thursday, January 6, 2000 Janet Brown (202) 872 1020

Executive Director

COMMISSION ON PRESIDENTIAL DEBATES ANNOUNCES CANDIDATE SELECTION
CRITERIA, SITES AND DATES FOR 2000 DEBATES

(Washington, D.C.,...) Commission on Presidential Debates (CPD) co-chairmen Paul G. Kirk, Jr.
and Frank J. Fahrenkopf, Ir. today announced the candidate selection criteria to be used in the 2000
general election debates as well as the dates and sites for the debates.

Kirk and Fahrenkopf noted that after each of the last three general elections, the CPD had
undertaken a thorough review of the candidate selection criteria used in that year’s debates. After
extensive study, the CPD has adopted a three-part standard for 2000 which is detailed in the
attached document. “The approach we announce today is both clear and predictable,” Kirk and
Fahrenkopf said.

The CPD co-chairmen also announced four dates and sites for the 2000 debates:

o First presidential debate: Tuesday, Cctober 3, John F. Kennedy Library and
the University of Massachusetts, Boston, MA

¢ Vice presidential debate: Thursday, October 5, Centre College, Danville, KY

e Second presidential debate: Wednesday, October 11, Wake Forest University,
Winston-Salem, NC
Third presidential debate: Tuesday, October 17, Washington University in St. Louis, MO

o  Madison, WI and St. Petersburg, FL have been selected as alternate sites.

Established in 1987, the nonpartisan, nonprofit CPD sponsored and produced the 1988, 1992, and
1996 general election debates. The CPD also undertakes research and partners with educational and
public service organizations to promote citizen participation in the electoral process. In 2000, the
CPD, with McNeil/Lehrer Productions, will produce “Debating our Destiny,” a two-hour PBS
special featuring interviews with participants in presidential debates since 1976.

The CPD intends to make extensive use of the Internet in its 2000 educational efforts, building on
its 1996 voter outreach program, DebateWatch *96. Details of the CPD’s Internet activities, which
wil} be supported by corporate and nonprofit entities specializing in interactive application of the
Internet, will be announced in the next several weeks. Background information on the CPD’s
mission, history and educational projects is available on its website: www.debates.org. The CPD
will collaborate with the Freedom Channel in its work.

{more)
Cir-chatirmen Honorary Co-charmen Directors
Frank ). Fahrenkop, Jr. Gerald R. Ford Clitford L. Alexander, jr. Antonia Hermande:z
Paul G. Kirk, Jr. Jimmy Carrer Howard G. Buffere Caroline Kennedy
Ronald Reagan Qenator Paul Coverdell Newton N. Minow
Executive Divector juhn C. Danforth Dorothy Ridings

Janet H. Brown Representative Jeanifer Dunn



COMMISSION ON PRESIDENTIAL
DEBATES' NONPARTISAN CANDIDATE SELECTION CRITERIA
FOR 2000 GENERAL ELECTION DEBATE PARTICIPATION

A, INTRODUCTION

The mission of the nonpartisan Commission on Presidential Debates (the “CPD”) is to
ensure, for the benefit of the American electorate, that general election debates are held every
four years between the leading candidates for the offices of President and Vice President of the
United States. The CPD sponsored a series of such debates in each of the past three general
elections, and has begun the planning, preparation, and organization of a series of nonpartisan
debates among leading candidates for the Presidency and Vice Presidency in the 2000 general
election. As in prior years, the CPD’s voter educational activities will be conducted in
accordance with all applicable legal requirements, including regulations of the Federal Election
Commission that require that debate sponsors extend invitations to debate based on the
application of “pre-established, objective” criteria.

The goal of the CPD's debates is to afford the members of the public an opportunity to
sharpen their views, in a focused debate format, of those candidates from among whom the next
President and Vice President will be selected. In the last two elections, there were over one
hundred declared candidates for the Presidency, excluding those seeking the nomination of one
of the major parties. During the course of the campaign, the candidates are afforded many
opportunities in a great variety of forums to advance their candidacies. In order most fully and
fairly to achieve the educational purposes of its debates, the CPD has developed nonpartisan,
objective criteria upon which it will base its decisions regarding selection of the candidates to
participate in its 2000 debates. The purpose of the criteria is to identify those candidates who
have achieved a level of electoral support such that they realistically are considered to be among
the principal rivals for the Presidency.

In connection with the 2000 general election, the CPD will apply three criteria to each
declared candidate to determine whether that candidate qualifies for inciusion in one or more of
CPD’s debates. The criteria are (1) constitutional eligibility, (2) ballot access, and (3) electoral
support. All three criteria must be satisfied before a candidate will be invited to debate.

B. 2000 NONPARTISAN SELECTION CRITERIA

The CPD's nonpartisan criteria for selecting candidates to participate in its 2000 general
election presidential debates are:

1. EVIDENCE OF CONSTITUTIONAL ELIGIBILITY

The CPD's first criterion requires satisfaction of the eligibility requirements of
Article II, Section 1 of the Constitution. The requirements are satisfied if the candidate:

(more)
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a. is at least 35 years of age;

b. is a Natural Born Citizen of the United States and a resident of the
United States for fourteen years; and

c. is otherwise eligible under the Constitution.

2. EVIDENCE OF BALLOT ACCESS

The CPD's second criterion requires that the candidate qualify to have his/her
name appear on enough state ballots to have at least a mathematical chance of securing an
Electoral College majority in the 2000 general election. Under the Constitution, the candidate
who receives a majority of votes in the Electoral College (at least 270 votes), regardless of the
popular vote, is elected President.

3. INDICATORS OF ELECTORAL SUPPORT

The CPD's third criterion requires that the candidate have a level of support of at
least 15% (fifteen percent) of the national electorate as determined by five selected national
public opinion polling organizations, using the average of those organizations’ most recent
publicly-reported results at the time of the determination.

C. APPLICATION OF CRITERIA

The CPD’s determination with respect to participation in the CPD’s first-scheduled
debate will be made after Labor Day 2000, but sufficiently in advance of the first-scheduled
debate to allow for orderly planning. Invitations to participate in the vice-presidential debate will
be extended to the running mates of each of the presidential candidates qualifying for
participation in the CPD’s first presidential debate. Invitations to participate in the second and
third of the CPD’s scheduled presidential debates will be based upon satisfaction of the same
multiple criteria prior to each debate.

Adopted: January 5, 2000
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WEADLINE: PAT BUSHRNNN DISCUSEES HES RUN FOR THE REPORM PARTY PRESIDENTIAL
CANDIDACY

BODY .

MR. FRUBSZIRT: And now te presidentisl pelicice. With yp iz Pat Buchaman,
q ¥elcone.

MR, BUCHANAN: Thauk you, Tim,
*

MR, RUSEZRT+ You've 1sét the Republicen Farty, joined the Nefurm Party. Axe

o HoW in thia zace all the way, even if Perot, Ventura or TeW®p iy to stop your
MR, BUCHANNT: Bure, Tim. I'm xumpimy for the Reform Party nowimation, 3

think I'm the front-runner right now szcoxding to the poils. Cortainly in tazwe

of organization and uetivicy, ic's ap though va've got a 10-page ealculvg

problem agd we‘zre off the f£irst page. on to ¢he cecond, and eome of thepe othars

fallowa don't aven have their hlum books yet.
MR. RUSBENT: Hsva you £pokan to Roas Parot?

MR, BUCHANEN: I have not apokan to Ross Perct aud X've not wpoken to
Govermor Ventura singe I indicated an interopt in the Refesm Party mominacion.

KR. RUBSBRT: Mr. Ferut won't gpesk te youl

NR. BUCHANRN: No, my usderstending 4a that Rosp Porov wsloomes evexyvns to
the rece and that he dosg not endoyse anyona andl that heo dose mot--he's nos
intozasted xoally im having & conversation apd having it wigkesd one way ox

{ enother becaure there bhave buan some misvecdians of vhare he atands.
[ 4

MR, RUBEERT: ¥ow, you did go <o Kinnogota, request & masting with Governar
(T 2

4t MR, BUCWNTT, Right.

MR, RUSRERT: e put out & SCetanant anying, "Buchanen'a noe on vy ochedulem.
Az far o I'm cohceraed, he didu't even visir here.*

MR, BUCKAMN: But the naxt day, QGovernor Ventura said, I tried to arzange &

meating and we were upable to sxvenge it, Kr. buohsnas eida'e ghew up,* He

det's just eredit it or blame it on anafuz by canpeisn ptaff but I'd be happy to
moat with the governcr on wy next trip, and next time, Gowgrnoz, I'll give you o

€all directly at the mansion, and I'll set it vp with you.

Y

Pegu 3
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¥ um, RugssaT: Yasterday in Worth Dakota you sald it may be ugcessary €o
bady-glam Jesse Ventura oi Ths way to this nominztien.

'.4": KR, BDUCHANAN, I have a way of getting ca¥sied dway when T'm spealudng to
Christian Coalition and thoze falks, Tim. But clsarly the governor cpposes me
for the noainstion and his candidate appsayxs %0 ba Hr. Trump now. and I would
have to defeat M. Trump and I guess Mr. ventura's candidate to wip.

MR, RUBERRT: If both Fupet and Ventura oppose you, could you still bs the
asininga?

MR. BUCHANRAN: Yen.
M., RUSHERT: And yau'll gtay in the xzeee.

MR, DUCHANAM: Tim, T think we arc movipg ¥ight now in verious ozpanizationg,
otute by state. We‘re stexting to pick up sons delegetes slresdy. i've got &
tramendous reception, I've mat with probably Ralf the state chairwen of the
Reform Party. It is almomt universal. They'xe welcoming ma ingo that party and
wa'za making progress. And sr L 2ay in the naetiomal polls, they voneider me,
the Reforws Party people do, & very serioup mational candidate whe slmost wop the
Republicen Party nomination snd who agress with them on 3 sev trads polisy. »

® forcign policy that keeps us out of wars that &Te nona of our hueltans and wome
wmeanuyrd ©f xewlisvic conersl of immigraticn eo we can become ohe nacion g
people again.

%“- M. RUSSERT: You mentioned Doneld Zrump. He wad on Tthis program laot woek.
M. BUCHANAN: Roamlly?
MR, RUBBERT: & aske& him about your presidentisl bid.
MR. BUCHAMAN: Right.
MR. BRUSSERT: This is what he had ¢o sey. Let's give a iieten.
MR. NUCHARAN: Bure.
(videotape, Cctobur 24, 1999):

MR. RUSEERT: Tomerrow Pat Buchenan is announcing that bo will be a candidate
for the prasidency on thy Reform Party.

§ MR, DONALD TRUMP: 1 just think it's xidiculous. I mean he wrote a book...
| 4

o kR, TRWMP Decauge--look, he's a Hitler lover. I guess ha's ga enti-Somite.
‘-*ht dogen't like the blacke. He dosgn't like the gaye. It's just ineradible
that snybody ceuld enbroce this guy. aAnd maybe he'll get 4 percent or 5 peroent
of the vote and it'll ba s Temlly ataunch right wacke vote. I'm pot even surs
i€ itip Tight. It's juse & wecko vote, And T just cen't imagiae that anybedy
can take him seriously.

LI g
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(End vidaeotape)

?" MR. RUSSERT: Your xesponse.
MR. BUCHANAN: Well, I got Chreé million vetes £o0F% tha ucmination of the
7 Republican rFarty in 1992 and 1¥56. And the {dea of calling those gaod
tArericann, onu-fourth of the Republican Perty, watko whea bagically they love
thaiy countyry like I do and thay balieve we needed & new dirvaction for Nmerica,
_ . o] thipnk his name-calling--and I think thar's pretty much what M2, Trump engesged
& {a--and, look, the Beform Party is a party that doeg belicve in athieal politics
and it desparately wante & wstionsl debate on foreign policy, on MRAFIR mud GAIT
and trada policy, on immigration poliey, on compaign finance reform of getring
the big money out of poliriecs. I don't think they really went nsme-calling.
And T think if theat's vhat Mr. Truomp intends to do, he's nor going to go very
far.

MR. RUSSFRT: He eald ke would pame himsslf U.8. trade representative if he
was elected president to negetiate trade deslam.

MR. BUCEAMRR: ¥ think The Donsld would be much botier off at HUD, guite
frankly, Housing and Usben Development, Tim.

MR, HRUBSERT: ¥hen you announcsed your candidacy, Mr. Tzump alluded to it.

*  The New Yosk Timas graated your candidacy with thie edivorial. Let me put it op
the scruen for you and our viewers; Buchanan'r warlike eratory dvawa feinge
votexs ond vurrounds his candidacy with the peraistent whiff of zacism snd
anti-gemiviem.

-4

X MR. DUCHRAMAN MWell, The Mev York Times heg mever been sympathetis to mp eves
aincg I guase I wag with Richmxd Nixon and 8plro Rgnew and wrote tha speech vary
fa erivical of Ths Hew ¥Yerk Times. BJut, you know, again, yOU a¥e talk thara about

| § hillions of Amaricans vho Lave gupported me. Aand they are good pecple. And

| when you say those kicds of namas and that's tha appeal wa got, youlze

| demcaizing them, as well a0 se. But if they wvead wmy speech to that Reform Party

convention, I do heliove it i time for a govermment of nutional unicy and
zecenciliation.

Tim, I've got in mind, if I get elected, poople inm the Repudblican Pazty, for
| various Cabinet szara and the Reform Yarty for various areas and in che :
| Pemaoratic Party., I think a four-yesr term of a governmant of netdennl unity can
golve Booinl Facurivy, Medicarm, give uz a nav foreign policy, which ig not am
| ' mindlesely intexventionist, upen vhich all Awericens woule agrse, & trade
policy, vhich, frenkly, ig wmove im tune with ¢hs grese yoot@ of tha Demgurmtic
Party and the grees rvote of the Republican Pazty than it 1o with the elitea. I
think these ars wajority isasuza in Ameriea today, end the rxeazonm I'm running ie
¢ neither pAxty at the nationsi level arciculstes them sight mow.

MR. RUGBERT: You arid four-yesr termt. Would you culy serve ona werm?

{ HR. BRUCHRNAN: I would--look, I think that as we go down the vond, I'wm geing

¢ o say some thinge about Social Security and caviog Medicaze which lend
Ythemnolvos to the demonigation and the £all--vOh, he's golng Lo xeise Cexes of
ha's going to do thie or that." The €irot thing we'va oot to Jdo ip peve Hedicare

., bofora wo add benefits to it., Ha've gor ro pave Socdal Bocurity way ocut into

wh the future before we conplder new benefitd,. I think thure are folke in the
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Damorrecic Party that are willing to bite that bullet. I am. 7%here ape folke
in the Republican Parey. And if you teko thosc decisioma, obviouwly, yos xun
into problems. But I';m willing to de it. Tim, thie 4a gouing to de the last
great cause and catpaign in ey life, if 1 lowe badly. 1£ I win, it's
differant. And you might a2 wsll run the kind of caspaign thet I'm golog to be
prouwd of and that the people thet gupport me will be pooud of and the American
- Beople will say, =At least thet follow gave ur a zeal choiee.®
¢ HR. RUSSERT: You talk abeuv the pecple who support you &8 being geod
Amsricans. Msny bleck Americans, good Amaricane, arg deeply concermed sbout
‘ym suppoxt of tlie Confedsyate fimy flying over the capitel of bouth Carolina.
. 'z.l:.ey believe thar flag ysprepents slavery, asnd you will noz urge it be taken

M. DUCEANRN: Well, some folks helieve it yapresents slavexy, Tim. That'a
the battle flag of the Comfederxacy. It did not fly ever glave suctiome; iv flew
over battlafiglde. It flaw over Fraderickdburg, it flew over Qettyvburg, where
15,000 goldiexs magohed inte the Unicn guns in ene of the wost heralo moments An
Azarican histary, whather you agras with the caume or npt.

Tin, Y've got two gremtegrandfathexs chat fought under chat flag. Onpe died
at viokehuzgs the otber was captured dofending Atlanta. X ¢an't turn my back on
vy grandfathers and great-gzupdfatherds and T don't ask onyons $o do 4¢. But we
know that the cxogs of Chyigt iteelf haz boon uped by wicked peopls to ba burmed
4y nighc, o wanifegc heored. Thet dasgn'y meke the orese bad., And I would agy
this 4 & subject to ba satiled by the good folhs of Beuth Carplina. X do
balieve che Confoderace battle fleg is 4 flag of--that represents honox,
coursge, defiance, valer sead a spirit of indepandence. I can widersizod, given
the way it's bgen used by some folks, wrongly, why 2082 folks would feel

é- othexviee.

v MR. RUSEERT: Jewish-Americans, good Americanw, are distressed vhen they hear
fyou call Congress Israeclii-ocoupied terwitory or eay enly those whio eupport the
Persian Gulf War eze the Isvaell Dafanse Winistzy or ¢he emon cermer in U.§., or
%th kids who would fight the war are Mohlllster, Murply, Gomsalez, Leyoy Brown,
a0 Jewlsh names. ®Why--why den’t yuu say to Jewieh-amsYicansg that they would bs
included in thiv and you really would apologize for thost combentam?

MR. BUSHRIAM: Firsr, there's no nsed to apologing. ¥When I use Tha terth, for
exampla, Nelllister, Murphy and Gonzalez and Larey Browm, it wasa'tc abeut tha
Jauish folke. It wias im rapponse to an editoerisl in The British Zoonemise,
vhich gaid the Americans gut to march up to Baghded ond hang Beddam Bussein.

And T mpid itv's nor Rritish kide: it's Amarican kids who sre golng to by doing
that, Tim-+T woan, why was that liac of names not anti-Itelisant why is it mot
enti-Oreek? Why ie it not anti-Polioh'! 8o I don's apolegive for aouythipg rhat
I've gnid in the courge of a debate if thera's po malice in it. And X dom'e
beliasve there wam.

I will say this into the camers) Jewish-Amaricans ave in oy cempaign. They

¢ ore welcoma to this ceuga. They are im the Reforwm Perty. Thay axw«-very many
of them I met in tht Reform Party wmeeting I had lset Sunday sight. 3 awm opan to
eppointment of Jawish-Amarigany to & Cabimet, to & vice presidantial seat. They
f are n tremendously ahle group of Amsrdcans. And quite fremkly, I've worked with

o them all my Iife hevause &y life le Journalism, pelitics snd govarnfemt. And

%
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that io a place, quite fxankly, whers mawy Jewieh-Rmoricans have wade wajor
contributions, and thay eve weloome. Tim, lot me just way this: In this heart.
thers v no malicve or hatged ef any individusl. Bur you are looking st gomeons
who Coer enjoy fighting. And if that means fighting eccasionaliy with the
Iexaeld loblhy, aw libersls like to £ight occapivaelly wich the christian
Coalition, that dows not make you &n mvil peTaon.

KR, RUSBERT: The Ieravli ambassador to the Vaticss hae daid, fa light of
cottmntary. discussion of the rola of Fope Plua XII, that his arenisation
should be delayed at laast 50 yesxs until we con Find our what actually his zole
WAB, vig-a-vis Hitler and ¥axd Germeny. Would you postpons tha cancaization of
the canoniygtion of Pope Pium XIIT

HR. BUCHANAN: wWell, thotts Teally 3 decision for the present Fopw. In wy
%Judgment, we do know, at tha time Pope Pius XIT died, 195¢, I bellave, Tiw,
Golde Neir eulogized him and mwurned him. 7The rabbi of Rome during Yorld Wex 17

%sqomm:ted to Catholicism and took the name ¥ugenic beceuse of what the pope had

done. The World Jawish Congrees gave a williop dollars to the Vativan in 1946.
A Jewish Rigtorian, Pincheur Lapee, sakd that the pope anvad §60,000 Jews durioy
Hoxld Har IX. Now, wince 'E9 and wapecially ‘62 when that asci-papal play, “fhe
Depucy, * there's beon mavage sttecks on che Popu. 3nd now he's onlicd Hitler's
Pope and he's anti-Bemitic. I chink that reflcctz a change of tho times, I do
balieve chis, the whole fssue should be aired ang all the evidense brought
forward before the holy father, Pius RI1, who I belisve was a sxintly and gopd
Ran, befora he ie cancunized. But I would mot delsy it for political remgens ox
bevause of pelitical attacks ar prasaura., If you ean dewonptzate the tzueb and
wbat I beligve to be the truth thar he was 8 great, good, asiutly gope and
probably ane of the greatest if not the greatest of the cantuzy,

MR. RUSBENT: Tsck Bosenberg, the chairmug of the New York Indepeadence
Refoxm party...

NR. BUCHRNMAN: Right.

f MR. RUSEERT: ...has been very cutspoken about your candidecy. Lat ma puc 4¢

[ 4

oa the @cramn or You end our viewsrs. He said, "I chink Buchshen 1as belickled
Pinself by becoming mligned wich Lenorm Fulani. Buchapan is prevvy far to the
Tight., Bome people huve compaxed him to the Wasis., Fulani's way to the luft.

,‘“}‘: har own ppeeches, abe said che considers hereolf to be & Commndat pnd a

°

rrist. Of course, there's @ Precedent for tuch an allisnce. Ay ono timg,
Hitler ond Stalin got toégether inm an mecord. ®

MR. BUCHAONG: Hall,..

KR, RUSGEERT: This 18 the enelrman of the Reform Parey.

PR,  PUCHARAN: Buchenan and {enoxs Sulent and Rielar and gtslin. OX, look,
my undergtanding wae I thought wy gister was in teuch with that chairwam. But,
lock, Lencra Pulent 4o an African-American 1ndy who's 3 Marxist, or was &
Marxist, and I undersvand wag syrpathetio te Qadefi. 3 wag the ope that helped
write the speech with Ollie North when they bosbed. ..

MR. RUESBRT: Sha was in Libywa velsbrating Qudafi doncunaing mmerica.
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MR. BUCHANAHN: ¥Who do you think wrote the gpesoh or tho final dypft of ¢he
speech vhen Renbdld Reagan bonbed gadati? And we did cthe xight thing. and ¥
belisve ghe was wreng thera.

put, Tim, X skid, w@'ve got to reach outl. That means you've gol €6 rwsaoch out
to African-Americans. oha'e an puthenvie leader., And 4if she has Hasmist
viowe, I'm a froe onterprise vonmerxvative., And I think if 2'm slected
prosidsnt--you know vhat ghe told me Lo Wmain coscern i@, she wants Black kids
to stop looking av cChewgalved da victims Vho sre engty and that she wWants them
to bulld up 2 senpe of self-esceem and ghe wants 5 opan up thiz polibtical
syctem Rl1l ever Arerica. You know, I'va come to the contlupion gha's right on
the poditical aywtem. But I think I'm xipght on Reagan. &And I'm right on Uibyas.

‘ MR. RUSSERT: Geoxge W. Buzh and his mow...

MR. AUCKANAN: Right.

v HR. RUSSERT: ...had thiz to sey ebout youdr antry into ths Reform Pazty »ace.
MR. DUCHANAN: OK,

'@': MR. RUSSERT: Hard's Caorge ¥. YPat cevu an hgstice thet shewld bave stayed
hoze while Hictler ovaryan Eurcpe and perpetvatad che Hologeust. Pat Duchansn in
leaving the Republican Party because Republicans rejucted hiv views duripng hie
three failad sttempts to earn the Republican Party's presidentitl wominatica.”
Toe firat lady hat thie to say, Barbara Bush, "I'm eorry he left. ie'm like a
whiny ¢hild wvhe picks vp his marbles pmd lwavep.®

MR, PUCHKAYRM: T understand why Nrs. Bush vould want to protect her son. Rt
he's going to have £0 oome cut, Tim, onto the playground eese time. He cnpuot
continve te duck thess debates and arguments.

KR, RUGHERT: He patd he will not dabsts you oz & thivd«-paikty candidave, Can ﬁ%’
you win without being pert of the dehutes’

Nz, sSWwEREA You know. somebody onee giid, there's & lot off thingu yeu

cannot do with a tman. You cannot telk ve him or dine vith him and argue with ;
him, but Lif ha vente to £ighe you, you have got to chlige him. 2nd I'm golag to
o ?’ do battle with Mr. Bush. Aand I don'v think he can duck the debates with we the
way be'¢ bzen ducking them with the Rppublicans. hxd fox hig own geke, Irankly,
£ ¥ because be's & good candidate, I would urge him to got im with those Rapubiicmns
tand mix 4t up end pet himzelf bloediwd 2 little bic beoruga Al Qore's & tough

i  debater. ARG I koow hoW to conduet myaelf in a debato. And 42 va're ot 1§

- ée@rcent. { think che prews and the nation will sy, “Let's bave it euc. They

| 2]l disagrea. Let's gee who'm benr for Americs." Apnd Nr. Bush is not golag ko

i bhe sble to sic down therm in Ruetin ond cay, *Wo'tw not poing to Jdebate him.
L, Vo'e not golng co do thie or thet.*

KR. RUSERRT: But Rums Purot..
Ki. BUCHARAMM oOr ba's noat going to ba presidsnr Of the United Scatey,

HR. RUSBERT: Rose Poroh wES Xept out of Cho ‘96 delatas. If SHushusen im
kapt out in ehe 2000 paca, can you ba cledtud without that forum?




MR. BOCHARMMs Well, Titm, if womehow the two parties--gnd let’s say I had
§ JF percont--two parties mansged to koep me out of that debata, I would go to the
f@ American people end say, "I told you this wer a freud. 2 told you chis systew
£ fiixed. I rold you we got a duocpoly, which hands the presidency back and
forth and doasn't want anyone outside to even have & reach &t it. Do you agres
wich chiat, whether you're & libwral. moderste, copservative? Do you memxbezs

of the press agrma with thet when you know the argumenta that 2'w making have
validity?* And I think there'll bs wuch a firestorm that the cwo main partice
will bs ciaking losing it all. 86 I would fight ehrough te the eBd. It would he
| better, X pelisve, if I'wm in the 4abate, but 4f they conapire o keep me out, I

f  think they'll be pulling & razor acress their throuts. o

MR. RUSEERT: The Reform Party platform is silent om abortion.
MR. BUCRANAN: Yeo.

MR. RUBHERT: It urges tolerance for 8ll viewg on those kinds of isaues. Will
fat Buchanen, if he's the nomimse, concinus to insise that Res v, Wadn shouid be
overiwened end all abortions should be banncd in Aserica?

. MR. BUCHANMNs When you tmlk absut tolavance, we have to be tolerant of
people we disagree with, of pecple who ava flawed, But an ides that unborn
Ychildren do not have & soul and do not have a right o life, that it an idea
that you'rs not tolerant of ¢o wmuch &s you hevs £a Zignt agrinec it and geatinue

15 €0 fight egainst it because it'sc a falme idea. And so what I will do, Tim, %L've
given my word--and I wae at the Christien Coalition--I gave ny word when I wag
apadking to the Reform Party folks. I will appoint justices who are as
docermined to ovexturn Roe v. wade as Mr. Lincoln‘'s justices were devermined
to ovarturn Dred Bcoturt.

MR. RUBERRT: Bam all aborvion?

MR, BUCRRIN: Mo, they will overtwrn Ree v. ¥ade. That will gend the
decision back to the staves. I bolieve, at the state lavel, X will fight for
tha proservation of bumen life. all human life, including the eldesily and Ghoge
that Dr. Kevorkian and friends arv putting to death. I will fight for Shat,
But the decision will then be made democratically, as it wek mage, at the sbate
levwl, But I will fight, you've zighe, to try to preserve all human 1ifs.

MR. RUFBERT: Reform Party plutfesw says no Tas cuts. period, pot Buchansn
hes called for st leist an € 600 billiom tax cut, MNow 4o you yeconcile that?

{ R, DUCHANAN: That's whers we'se golng to have o do goms nogotiating with
v fallown,

% MR. RUSGERT: You've aguinut the Reform Party platform.

‘g MR. BUCHANAN: I am for paying down the debt, but I do helieve wo newd an
eatirely new tax code. And let me say acwathing heze. I've callegd fay wational
unity. You know who I think's got svme good idems on taxea? Richerd Gephardt .

1 have been in favor, basically, of & Elec-tax idea, But if T can get. ..

NR. RUGSBERT: Byt you're suill for tex cuts.

RERRRAN C MEEL IBE PREDD Y UL LA A L
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MR, BUCHANAN: Listem, we'ze going to zedude the Pax burden, we've going to
q" altezr it, put pert of it on rha Chinsae Conmunints, wio ave importing hexe
cariZf-free, and on tha Japanaee to get rid of the treds deficit. ¥e'll use
those funds co get rid of taxes on small tueineuses, ywall savers, middle-class
Vinhoricances for suxe. Byt if Gephardt would inpise--tor exsrple, we got a flat
%, he inzists oh « =econd rate for tha superTich. If thae's tha cosmromiso
o ¥0u GO to make £o get us the lovest taxes in tho Weptern werld and
eliminating tares here and there, my cbjactivp iz to get it donm.

MR. RUSSERT: All pighe.
MR. BUCHANAN: It's not to take an ideolegieal position.

0F. RUSHERT: Couple quick onew. Hould you be in favor of inexeasing the
aindmum wage?

HR. BUCARMAN: X1 would go slong with sn invressw im tho minimum wege,

MR, RUBYERT: Zhould Amerivens huve @ right to sue theliy WNOsY

MR, BUSHAMAN: Yen. Wnie, Linten, T do not necerserily go slong with aomg
*  of ehat, bue, ieok, if 2y HMO deniexs caxe to come imdividual smd che inddvidual
Gler a8 2 consequance, whavld his wife or surviver heve ® right €0 sug? Yes.

ab T MR. XUBBERT: What should be taught in public schovls, crestiveism or
Eud ® gvplution?
v MR. HUCHARAN, That should be decided at ths lecsl level by the achool
- Ateelf. I would prefer that children have voluntarily right %o be vaught che
“4 Mible in public school vr the Torsh or anything as jong 38 it's volustasy. And
that's what's good about it, Tim. 1If yoy take it down to the leerl lavel. if
you dacentrslise, if you get back to constitutional governmant, that oan ba
decided in Molean or Topukm by Manhatesn, Let it bo dacided chers by majeriey
Tule.

NR. RUBBERT: Let me akow you a ceuple polle. Fizse, 2 hesd race betwean
George Bush and Al Gowe. The numburs wich Brydley arw very mimilar. Bosh wina
43:3p. When you ipclude Pat Buc » you'll ¢=o George Fush's Wergin wredusad
by 6 points. It's suddenly a 6-point race: 4¢ percent, 39 pozcent. & pgroent.
Wien you ask peupls who want Pet Buchanan te be the Reform party wominetion, if
he wasn't wvenihg, wheze would they go? It's Gooxge W. Bush, 63 yercent; AL
Goxw, 37 Percant., You erxv hurting tha Rspublicsn nomines.

» FOTahow a thief. He v an interloper. He hag ng right. to be thove. He o
Btealing tyom Mz. Bush. Mr. Bugh hag debated wo onu. Ho haa won ne opueuses,
¥e has won no priveries. And all of @ fudden, because I. who huve ae wuch
exparience almont ap his father dess, bacauge I'm runniing for the Reform Paxsy

%mimtlon. tharegers X'm intruding on his right of {nhevitancs.
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MR. RUSEERT: But as g compervative, would it bothexr wou 4f you help slect =
Dewoorat prepidsne?

MR. BOCHANAN: Tém, If I got in thet race and I lowe to al Joye, i'm golng to
be terribly beotherxad but I‘m gring %o be moxs bothezed by the faot thar I gobt
beat by Al Gore than that mome other Republican ox some Republicsd got beac by

¥ Al Gore. I'm going in chis eo wip the preeidency. Avd I'11 svell you, I know
we

're a long shot, and we're not supposad ve bet becpuse wo're agalngt ail thaet
* gambling, Tim. But if you get aomt good edds out there in Vegsae, long odda on
4 the nominetion and what I'wm going to get, you taka them.

'6‘ #R. RUZSERY: It'g Hellowgen. A&And heva's...

MR, QUCHANAN: Is that an editorial comment on vhat I just meddy

MR, RUGESBRT: Rore's a poll that you won, Fox News gaid, "It s Rughenoa 27:
Gore, 22; Buph, 1¢; Porthes, 1¢0. Whose faoe would mske the pgoriest Ballowwsen
naak?* You win, Pat Suchepsn,

MR. BUCHANAH: Who we got? GoFe in there?
MR. RUBSERT: You're & lendalide winusy.
NR. BUCHANAM) Well, li¢tam, I don't Keew how I heat Forbas, OR?

HR., RUESERT: Fat Buchamun, we thank you very mueh. BHe anfe on the casaign
tresld,

@' HR. PUCHAMAN: OK. Thenk you,

MR. RUSSERT: Coming next, the zace fuy tha Domoeratic nomimation hoats uwh.
Who will be eble to lead the Domocrats to victory aext yeaey genstor Bob

rrey: He enys 5111 Bradley. Jenator Even Bayh: Ho daya Al dore. Then Qampsign
2000 4¢ nov center otage. Our roundtable with David Broder, Juck Gerwmend and
' 4Wam S8inter. They're all coming up right hexe on HBEY ZBE PRESS.
(Annauncemants)
LANGURZE Begiioh

IOAD-DATE: Ocrober 31, 1599
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

h g N e

The Commission on Presidential Debates MUR 4987

DECLARATION OF DOROTHY S. RIDINGS

I, Dorothy S. Ridings, give this declaration based on personal knowledge.

1. Since April 1997, I have been a member of the Board of Directors of the
non-profit, nonpartisan Commission on Presidential Debates (the “CPD”), which is a
voluntary, unpaid position. Since 1996, [ have been the President and CEQ of the Council
on Foundations. In addition, I currently am a Director of the Foundation Center and a
Trustee of the Louisville Presbyterian Theological Seminary. I have never held a position
with any political party, and my service on the CPD’s Board is not tied to any political
party.

2. Prior to joining the Councii on Foundations, 1 was the Publisher and
President of The Bradenton Herald from 1988-1996 and the General Executive of Knight-
Ridder, Inc. from 1986-1988. I also have worked as an editor, a writer, and an adjunct
professor, and as a technical assistant on a public housing project. I obtained my bachelor’s
degree from Northwestern University and my master’s degree from the University of North
Carolina.

3. From 1982-1986, I served as the President of the League of Women Voters
of the United States (the “League™), and prior to that time I had been associated with that
organization in other capacities since 1976. In that regard, I am familiar with and was

involved in the League’s sponsorship of general election presidential debates in 1976, 1980
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and 1984. The League’s goal in sponsoring general election debates, like that of the CPD,
was to provide the electorate with the educational opportunity of seeing debates among the
leading contenders for the Office of the President.

4, The League sponsored two presidential general election debates in 1980,
using criteria for invitations that are very similar to the CPD’s 2000 criteria: constitutional
eligibility, ballot access, and demonstrated significant voter inierest and support. (“The
1980 Presidential Debates: Behind the Scenes,” a League of Women Voters Education Fund
publication, is attached at Tab A.) A candidate could satisfy the League’s demonstrated
voter interest requirement either by obtaining the nomination of a major party or by
achieving a 15% level of national support (or a level of support at least equal to that of 2
major party nominee) in national public opinion polls.

5. Based on the application of the foregoing criteria, independent candidate
John Anderson was invited to participate in the first presidential debate sponsored by the
League in 1980. However, President Carter declined to participate in that debate because of
the presence of the independent candidate. As a result, Mr, Anderson and Ronald Reagan,
then the Republican nominee, participated in a two-candidate debate without President
Carter.

6. After the nationally televised presidential debate in which he participated,
Mr. Anderson’s support in the polls dropped, taking his support level below 15% in four of
five polls reviewed by the League after its first debate. Consequently, when the League
sponsored a second debate in 1980, only candidates Carter and Reagan were invited, and the

debate went forward between those two candidates.
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7. As the events of 1980 well demonstrate, an organization such as CPD that
seeks to sponsor general election debates among the leading candidates for the Office of the
President faces a difficuit challenge. No candidate is obligated to debate, and there is a
significant risk that a leading candidate would not agree to share the debate stage with a
candidate who enjoys only modest levels of nationa! public support. Thus, the debate
sponsor’s legitimate goal in formulating its candidate selection criteria is to be sufficiently
inclusive so that any candidate properly considered a leading candidate is invited to debate,
but not so inclusive that one or more of the candidates in whom the public has demonstrated
the greatest level of support refuses to debate. Given that the purpose of the CPD’s debates
is to afford the voting public an opportunity to sharpen their views, in a debate format, of
the principal rivals for the Presidency, the absence of one of the leading candidates would
dramatically undercut the educational purpose of its debates.

8. CPD adopted its candidate selection criteria for the debates it hopes to
sponsor in 2000 with the foregoing considerations in mind, as well as with the goal of
adopting criteria that would be clear and readily understood by the public. In my capacity
as a member of the CPD’s Board, I was involved in the discussions and the decision-making
process that led to the Board’s unanimous decision to adopt the document entitled
Commission on Presidential Debates' Nonpartisan Candidate Selection Cfiteria for 2000
General Election Debate Participation (the “2000 Criteria™), a copy of which is attached
here at Tab B. The 2000 Criteria were adopted after extensive consideration of how best to
achieve the CPD)’s educational goals. Contrary to what I understand the complainants have
claimed, the CPD’s 2000 Criteria were not adopted with any partisan or bipartisan purpose.

They were not adopted with the intent {o keep any party or candidate from participating in
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the CPD’s debates or to bring about a predetermined result. Rather, the Criteria were
adopted to further the legitimate voter education purposes for which CPD sponsors debates.

9. In connection with the debates it sponsored in 1988, 1992 and 1996, CPD
employed an approach to candidate selection that involved the consideration of multiple
factors in an effort to identify those candidates with a “realistic chance of being elected.”
The earlier criteria, like the current criteria, were intended to identify the leading candidates
for the Presidency. It is my understanding that the Federal Election Commission rejected a
challenge to the CPD’s earlier criteria brought in 1996 and found that the CPD’s criteria
were “objective” and otherwise consistent with the FEC’s regulatory requirements.
Although it would have been easier in some respects simply to employ again in 2000 the
criteria that had already withstood legal challenge in 1996, the CPD recognized from the
experience in 1996 that its contribution to the electoral process likely would be enhanced by
adopting criteria that were clearer and simpler, and the application of which would be very
straightforward.

10.  Ore of the criteria set forth in the CPD’s 2000 Criteria is the requirement that
a candidate have a level of support of fifteen percent of the electorate, as described more
fully in the Criteria. The CPD’s selection of fifteen percent as the requisite level of support
was preceded by careful study and reflects a number of considerations. It was CPD’s
considered judgment that the fifteen percent threshold best balanced the goal of being
sufficiently inclusive to invite those candidates considered to be among the leading
candidates, without being so inclusive that invitations would be extended to candidates with
only very modest levels of public support, thereby creating an unacceptable risk that leading

candidates with the highest levels of public support would refuse to participate.
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11. T understand that the complainants have alleged that the fifteen percent is an
unattainable level of support for an independent or minor party candidate to achieve without
participation in the debates. CPD’s review of the historical data is to the contrary. As
noted, John Anderson achieved this level of support prior to the first debate in 1980 and,
therefore, was invited by the League to debate. Other independent and third-party
candidacies from the modern era demonstrate the point as well. George Wallace achieved
significant voter support in 1968, and Ross Perot enjoyed a high level of popular support in
1992, particularly before he withdrew from the race in July of 1992. (M. Perot
subsequently re-entered the race shortly before the 1992 debates.)

12.  The CPD considered, but rejected, the possibility of using eligibility for
public funding of general election campaigns as the criterion for debate participation rather
than another measure of public support. However, that criterion is itself both potentiaily
overinclusive and underinclusive. Eligibility for general election funding is determined
based on performance in the prior Presidential general election. We realized that such an
approach would be underinclusive to the extent that it would automatically preclude
participation by a prominent newcomer (such as Ross Perot in 1992), but also would be
overinclusive to the extent it would mandate an invitation to the nominee of a party that
performed well in a prior election, but who did not enjoy significant national public support
in the current election. In addition, while the Congress determined that five percent was a
sufficient level of support for purposes of determining eligibility for federal funding as a
“minor” party (at a level that is substantially lower than that received by the “major”

parties), as noted, a debate host hoping to present the public with a debate among the
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leading candidates (none of whom are required to debate) must necessarily take into account

a different set of considerations.

[ declare under penalty of perjury that the foregoing is true and correct. Executed on

April 22000, \

Dorothy S. RMings
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Corporate Contributors to the League of Women Voters Education
Fund for 1980 Presidential Debates

Leadership Contributors ~ $50,000 or more {cash or fn kind)

Atlantic Richfield Company
BankAmerica Foundation
Carter Hawley Hale Stores, Inc.

Herman Miller, Inc.
iBM Corporation
New York Life Insurance Company

Chevron USA, inc.
Covington & Burling

Young & Rubicam, Inc.

Yoters Service Grant of 550,000 for State and Local League Activities

Charles Benton Foundation
Major Contributors - $25,000
The MacArthur Foundation
) Natlonal Supporters
B Alcoa Foundation Interlake, Inc.
Anderson Clayton & Company Lever Brothers Foundation
5 Beatrice Foods Company Liggett Qroup, Inc.
Blue Bell, Inc. Loctite Corporation
e The Coca-Cola Company Merck & Company
First City National Bank of Houston O. 1. Corporation
Qenerat Electric Company Radto Corporation of America
. W. R. Grace & Company The Scherman Foundation
taf Guif Oll Company Sidney Stern Memorial Trust
{i Gulf & Western Foundation Texas Utllitles Company
Hoffiman-La Roche, Inc, Warner Communications, Inc.
Honeywell, Inc. Waste Management, Inc.

The LWVEF gratefully acknowledges the many cash and in-kind contributions by corporations In
Baltimore and Cleveland to defray site expenses.

The LWVEF also acknowledges, with great appreciation, the many cash and in-kind
contributions of League members and citizens throughout the country to defray the costs of the

forums and Debates.
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On October 28, 1980, 120 miliion Americans,
the largest television audlence in our nation’s
history, watched Jimmy Carter and Ronald
feagan debate face-to-face. This event
climaxed a long and grueling presldential
campaign. Interest In it — on the part of both
press and public — intensified as the long-
playing drama unfolded and eiection day
approached. Would the major presidential
candidates actually face one another in what
had been billed as the superbowl of the 1980
election?

The League of Women Voters, which spon-
sored this and the preceding Debate between
Ronald Reagan and John Anderson, as well as
three Presidentlal Forums during the primary
season, undertook many roles during that
criticat time. It was by turns negotiator,
mediator fundraiser and producer, as it tried
to overcome the obstacles and resolve the
conflicting alms of all those with a stake in the
debates. The public clearty wanted to see and
hear presidential candidates at the same time,
in the same place and under the same
conditions. The candldates and their strate-
gists understandably were seeking the most
advantageous conditions and were anxlous to
control the terms of debates. If they didn't get
what they wanted at any given time — condi-
tions that changed as the political fortunes of
the campaign shifted — they could walk away.
The League’s difficult job was to resolve those
often conflicting interests and make the Presi-
dential Debates a reality.

Against considerable odds, the League was
successfui in making two Presidential Debates
happen in 1980 — Debates that set several
benchmarks that promise to have a lasting
effect on the way voters choose their presi-
dents. It was the first time a debate sponsor
grappled with the participation of nonmajor
party candldates, an issue that is likely to
persist in future debate presentations. What is
perhaps maore lmportant, the Leaque’s suc-
cessive spansorship of 1976 and 1980 Presi-

dentlal Forums and Debates puis the organl-
zaiton well on the way toward achleving one
of its major voters service goals — to establisk.
such debates as an integral part of every
presidential election.

Laying the Groundwork
for 1980

The League'’s determination to sponsor Presl-

dential Forums and Debates In 1976 and 198(
was deeply rooted in its own histary and
sense of mission. The League has been
committed to providing a variety of services tc
voters since its founding in 1920. State and

local Leagues throughout the country have fo-

years offered nonpartisan arenas for candi-
dates to discuss campaign issues so that
voters could make side-by-side comparisons
of the candidates and thelr views. These
candidate events have dealt with every elective
office from local school boards to the United
States Senate.

When the League set out in 1976 to bring
presidential candidates together in a serles of
primary forums and general election debates,
Its sponsorship was thus a natural, though
major. extension of the long tradition of these
state and local League-sponsored candidate
events. And the timing was right. There had
not been presidential debates since 1960,
when John Kennedy and Richard Nixon faced
ane another in network-sponsored debates.
Sixteen years later, in 1976, the public wanted
presidentlal debates (a Qallup poll showed
that seven out of 10 people were in favor of
debates), and very significantly, the candi-
dates wanted them, too. With this tide flowing
In its favor, the League was successful in its
first Presidential Debates project. By the end
of the 1976 electlon season, the League had
presented four Forurmns at key points during
the primaries and three Debates between the
Republicans’ candidate, Gerald Ford, and the

-
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Democrats’ candidate, Jimmy Carter, as well
as one between their running mates, Robert
Dole and Walter Mondale.

As the next presidential campaign ap-
proached, the League's national board
weighed the merits of making so major an
effort once again. The League knew from
experierice that there was a huge “consumer
demand” for more thoughtful treatment of the
{ssues in the campalgn and for getting the
candidates to discuss their positions on the
issues In a neutraj setting. The board con-
cluded that debates couid serve as essential a
role in 1980 as they had in 1976, by providing
a necessary alternative to the 30- and 60-
second spots and the paid political programs.

Onice again, the League mobilized state and
tocal Leagues throughout the country, under-
took a massive fundraising drive, hired staff to

direct the project, began visiting potent

debate sites and committed the whole  r5a-

zation to ensure that a serles of Preside ~:..x
Forums and Debates would be aparto -—<
1980 presidential election.

As It turned oul, a series of four Presl -
Forums throughout the primary seasor .=
scheduied, only three of which took pla
Though the original schedule provided - -
events at each slte, one for Democratic .

N

one for Republican aspirants, political r . >

ictated that in 1980 only Republican ¢z <
dates met face-to-face to address key «.~-
paign issues. The opposite was truein =7~
when forums took place only between [ =~

cratic candldates, (See Appendix Aford .z =

on 1980 Forums).
Near the end of the 1980 primaries, F

Reagan and Jimmy Carter, who eachse - -

cltizen aids.

candldates met face-to-face.

used throughout to refer to the LWVEF.

The League of Women VYoters Education Fund
— Sponsor of the Debates

The League of Women Voters Education Fund (LWVEF) was established in 1057 asa rwrcn
and citizen education organization {with 501(c)(3)tax status) by the League of Women Voters o|
the Unilted States (LWVUS), a membership and action organization (with 501(c)(4) tax status)
dedicated to promoting political responsibility through informed and active participation of
citizens in government.* The LWVEF provides local and state Leagues as well as the general
public with research, publications and other e
on citizen participation techniques. The network of local Leagues has a multiplier effect in
bringing the Education Fund's services to the wider public. Through workshops, conferences |
and the distribution of publications, Leagues disseminate the LWVEFs research and “how-to” i

1:cational services, both on current Issues and

On the national level, the Education Fund’s historic 1976 Presidential Forums and Del ates
paratleled the service to voters that iccal and state Leagues provide at election time witi- -he:r
candidate meetings. The Forums were the first series of their kind presented before the
primaries, and the Debates marked the {irst {ime in more than 16 years that presidentia

*The two organizatlons, LWVUS and LWVEF, are explicitly identified in the text only where the
distinctions are important to the particular points being discussed. Otherwise, the term “League s
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likely to be his party’s nominee, publicly
agreed to particlpate in League-sponsored
Debates that fall. In fact, Reagan’s announce-
ment came during the last League-sponsored
Forurn on April 23 in Houston, Texas. Mod-
erator Howard K. Smith put the direct ques-
tion to Reagan and to George Bush: "if
nominated by your party, would you agree to
participate {in League-sponsored Presidential
Debates]?” Qovernor Reagan'’s reply: "l can't
wait.”

Carter's promise came on May 5, 1980 when
he addressed the national conventlan of the
League of Women Voters of the Unlted States
in Washington, DC. He was asked, "Mr. Presi-
dent...we'd like to know if you'd give your
promilse to us today to participate in the
League-sponsored Presidential Debates this
fall if you are the nominee of the Democratic
Party.” Mr. Carter’s reply: “Yes! Yes | will be glad
to participate this fall if | am the nominee. It
would be a great pleasure to be the nominee
and to debate. . .”

With public commitments in hand, the
League turned toward several other issues
related to the Debates, such as eligibility
requirements for candidate participation, for-
mat, number of debates, and selection of
debate sites. As a means of soliclting prelimi-
nary advice on these and other topics, the
League’s board established a 28-member Pub-
lic Advisory Committee on Presidential De-
bates. The commiittee was chaired by Caria
Hills, former Secretary of Housing and Urban
Development with the Ford Administration, -
and Newton Minow, former chaimman of the
Federal Communications Commission under
President Kennedy.

in July, the League’s board announced its
proposed schedule for the series: three Presi-
dential Debates and one Vice-Presidential De-
bate, starting in September. At the same time,
they reviewed some 20 potential debate sites
and identified Baitimore, Maryland: Cleveland,

Ohio; Loulsville, Kentucky; and Fortland, Ore-
gon, as the proposed sites for these Debates.
Geographical diversity was a factor in select-
ing the sites, as was the avallabllity of sultable
factiities.

What was left to determine were the criteria
by which candidates would be invited to
debate - a process that was to bacome a
cause célébre.

Criteria: The Debate
About Who Shouid
Debate

The Incluston of independent and third-party
candidates in presidential debates was com-
pletely uncharted territory. There was no his-
tory to look back on. The Kennedy-Nixon
debates in 1960 and the Ford-Carter debates
In 1976 had set a precedent for debates
between major-party candidates, but there
was no precedent for how to deal with the fact
that from time-to-time an independent or
minor-party candidate emerges as a signifl-
cant force in a presidential campaign. Since
1980 seemed to be such a year, it was
imperative that the League set objective
criteria early by which to determine which
candidates merited treatment as "significant.”
Literally dozens of candidates were inter-
ested In being Included. Yet the goat of having
candidates deal with the Issues in some depth
would be defeated if the cast of characters
became too large. The League knew that It
would also be much harder to get the major-
party candidates to agree to debate If they ha .
to share the platform with candidates they
considered less significant. Therefore, the
League decided not only to establish criteria
for the selection of debate participants, but
also tc announce these criteria well before
applying them, so that both the publicand th
candidates would know all the rules.

um

For the League, no issue took more atten-
tion or involved more discussion than the
development of these criteria. The League
knew that such criteria would not only play a
critical part in the 1980 debates planning, but
also that these criterla and the process by
which they were determined would be care-
f_ully scrutlnized. Moreover, the Federal Elec-
tion Commission (FEC), the agency set up to
regulate federal elections, would view the
criteria as a measure of the League's nonpar-
tisanship. (The FEC permits a debate sponsor
to exercise its discretion as to whom to Invite
as long as debates are nonpartisan and
include at least two candidates. See box,

p. 8, for a detailed description.)

The criteria for selecting candidates to ap-
pear were based on the FEC's requirements
and the League’s own long-standing and strict
standards for offering voters rellable, nonpar-
tisan pre-election information about candi-
dates and their positions on issues. They had
to be nonpartisan; they had to be capable of
objective application, so that they would be as
free as possible from varying interpretations;
and they had to be easy to understand.

e . " . Ty it ;
LWV FPresident Ruth J. Hinerfeld meets with
Jame.zs Baker, chairman of the Reagan for
President committee (L) and Carter Campaign
Chairman Robert Strauss (R) to work out
details for a Carter-Reagan debate.

On August 9, the League’s board adopte -
three criteria by which invitations would be
extended. Any candidate invited to particig : -
would have to meet all three:

1. Constitutional eligibility — Only those ¢ -
didates who met the requirements of il -~
Constitution of the United States were
considered. Article II, Section I requlres
the President to be a “natural born citi-
zen,” at least 35 years of age, and a
resident within the United States for at
least 14 years,

2. Ballot access — A presidential candidats
had to be on the ballot In enough state.: -
have a mathematical possibllity of winn -~
the election, namely, a majority of votes
(270) in the Electoral College.

3. Demonstrated significant voter interest
and support — A candidate could demo
strate significant voter interest and sup-
port in one of two ways: nomination by :
major party; or, for minor-party and ind: -
pendent candidates, natlonwide public
opinion polls would be considered as a
indicator of voter interest and support.
Those candidates who received a level of
voter support in the polls of 15 percent or
a level of suppott at least equal to that of a
major-party candidate would be invited to
participate in the Debates.,

The criteria were announced.at a press
conference in New York City on August 10.
The first and second criteria occasloned little
comment, but the 15-percent level of supprt
in nationwide pubilc opinion polls created
considerable controversy, with the press, tl -
public and the candidates al! getting into a
mini-debate about the use of polls and the
appropriate thresholtd for deciding who
should be invited to debate,

Some, including pollsters, questioned th
use of polling data to measure significant
voter suppon, since polls are subject to
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sampling error and variation in techniques.
The League acknowledged the fact that poll
data were not perfect, but argued that polls
were the best objective measure available for
determining how much voter interest and
support a nonmajor party candidate had at a
given point in the course of the campaign.
And that is what the League had to gauge
before extending invitations.

Others criticized either the use of a specific
figure or the choice of 15 percent as that
figure. Threshold levels ranging between 15
and 25 percent had been discussed by the
Advisory Committee. The League’s board,
after carefully weighing the options, decided
that a specific figure, though admittedly arbi-
trary, would provide the most objective basis
for a decision. In settling on the 15-percent
figure, the board took into account a number
of factors: the records of public opinion polls
in previous presidential elections and their
relationship to election outcomes; the sub-
stantlial obstacles faced by nonmajor party
candidates; and variations among public opin-
ion polling techniques and the precision of
their results. The board concluded that any
nonmajor party candidate who, despite the
odds such candidates face, received even a
15-percent level of support in the polls
should be regarded as a significant force In
the election.

The League’s board also decided that it was
essential to apply the criterla to nonmajor
party candidates as close in time to the first
Debate as was realistically possible. To allow a
sufficlent amount of poll data to be gathered
between the last major-party convention and
the scheduled first Debate, which was
targeted {or the third week in September, it
was clear that the League could not effectively
apply the criteria untii the second week in
September.

At the same August 10 press conference, it
was announced that the League would extend

formal invitations to the major-party candi-
dates later that week at the conclusion of the
Democratic National Convention, (The Repu -
licans had met in July.)

Realizing that decisions made In early Ser -
iember, while appropriate at that time, migt -
not remain so, the League’s board had also
determined that it was essential, In order to
be falthful to the purposes of the Debates, t-
reserve “the right to reassess participation ¢
nonmajor party candidates in the event of
significant changes in clrcumstances during -
the debate period.” League President Ruth J
Hinerfeld gave clear notlce at the August 10
press conference that the board would revie s
such candidates’ standings before subsequ :
debates in light of the established criteria,
then extend or withhold invitations
accordingly.

The establishment of the criterla cleared 1 -
way for the League to Invite candidates to
debate.

The Politics of
Debating

By the summer of 1980, as the League was
ready to extend invitations to the major-party
candidates, the public commitiments those
candidates had made In the spring to particl-
pate In League-sponsored Debates had begun
to waver. The political climate had changed.
John Anderson’s independent candidacy had
gained momentum and had become a force
to be reckoned with by both the candidates
and the League.

On August 19, a week after the Democri =
nominated Jimmy Carter as thelr standarc
bearer in 1980 (Ronatd Reagan had alread
been nominated by the Republican Party), -
League fonmally invited Jimmy Carter and
Ronald Reagan to participate In a series ol
three Presidential Debates — the final date
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sltes and formats to be worked oul at a later
time,

By late August, nelther candidate had sald
yes to the League's invitation. Starting on
August 26, the League bedgan to meet with
their representatives in joint sesslion to dis-
cuss the whole debate package. including the
number of debates, dates, sites and formats,
and to secure an agreemernt from both candi-
dates to debate. Carter strategists wanted
earlier debates, Reagan strateglsts wanted
later debates; Carter representatives wanted
more debates, Reagan representatives wanted
fewer debates. All these specifics were put on
the table for discussion — none of the differ-
ences seemed insurmountable. Yet at the end
of this meetlng neither side made a commit-
ment to debate — each was waiting to see
whether John Anderson would be included,

On September 9, after reviewing data from
five different polling organizations, in consul-
tatlon with three poliing experts (not involved
in the polls belng used), the League an-
nounced that John Anderson met its criteria,
and he was immediately invited to participate
in a three-way Debate in Baltimore on Sep-
tember 21.* He accepted immediately, as did
Ronald Reagan. Jimmy Carter announced that
he would participate in a three-way Debate
only after a two-way Debate with Ronaid
Reagan. Having established its criteria and
having Invited John Anderson, the League
would not agree to Carter’s proposal.

Following the September 9 decision, the

*The flve polling organizations whose data the
League examined were: Louis Harris Assoclates,
the Los Angeles Times, the Roper Organization,
NBC/Assoclated Press and the Galiup Poll. The
three polling experts consulted by the League
were : Mervin Fleld, Chaliman of the Board of the
field Research Corporation; Lester R. Franke),
Executive Vice-President of Audits and Surveys,
inc.; and Dr. Herbert Abelson, Chalrman of the
Board of Response Analysis Corporation.

League set up meetings with the candidat »
representatives to reach agreement on the
details of the first Debate, scheduled for
September 21. All aspects of this first Debi:c
in Baltimore were agreed upon by Reagan 1~
Anderson representatives. Carter had still -«
agreed to debate.

The invitation to debate remained open - -
Jimmy Carter, and the League indicated th.:
third podium would be held In readiness f -
him at the Baltirnore Debate In the hope th 2
he would be present. For several days, the
possibllity of a third podium or "emptly chz -
was the source of considerable speculatior o~
the press and a favorite toplc for politicai
cartoonists. However, when [t became app::r-
ent that Jimmy Carter would not change hi
mind aboui participating in a three-way De
bate, the League announced that there wo . -
be no "empty chair” in Baltimore. The first
1980 League-sponsored Debate took place - -
September 21 as scheduled, but only Reag :~
and Anderson took part, (See AppendixB F -
details on 1980 Debates.)

In sponsoring the Baltimore Debate, the
League had held firm to its plan to Invite als
slanificant candidates to debate and had not
agreed to Carter’s condition that he would
appear in a three-way Debate only afler
debating Ronaid Reagan one-on-one. How-
ever, the League also recognized that the
Baltimore Debate had failed to meet its goal
of giving voters an opportunity to see and
hear all of the significant presidential candi-
dates at the same time. In the same place :~:
under the same conditions. Unfortunately, -
prospects for a three-way Debate did not ‘
improve after September 21. With Carters
terms unchanged and with Anderson stiil
showing enough support in the poils to me
the League’s criteria for participation, it ap-
peared there might be no further debates.

Yet it was becoming Increasingly clear th
the public wanted more debates. The Leag -«
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was caught between the “irresistible force” of
voter demand and the “immovable object” of
Carter’s demand. In an effort to break the
stalemate, the League cailled alf three candi-
dates’ representatives shortly after the Baltl-
more Debate and put forward a new package.
The League now offered a two-way Debate
between Carter and Reagan tied to a three-
way Debate among Carter, Reagan and Ander-
son. This time Carter and Anderson accepted,
but Reagan rejected the plan.

Al the same time the League made this
offer, it aiso invited alf three vice-presidential
candidates to participate in a Debate in Louis-
ville, Kentucky, Democrat Waiter Mondale sald
yes, independent Patrick Lucey said yes, but
Republican Qeorge Bush sald no. When Bush
sald no, Mondale then declined the League
invitation, and the vice-presidential debate
was cancelled.

The presidential series also appeared
doomed. The League withdrew its proposal
when no agreement could be reached, and
there seemed very little hope of working out
any future agreement. In the next few weeks,
however, several developments hielped to
break the stalemate. Voter interest in a debate
between the major-party candidates continued
to bulld, as evidencaed by major naticnat
public opinion polis released during that
period. Editorials and columns appeared in
some of the nation’s leading newspapers and
magazines calling on Jimmy Carter and
Ronald Reagan to debate one-on-one.

During this same period, the polls also
showed that John Anderson’s support was
eroding. In mid-Octaber, in keeping with the
policy established when the criterla were an-
nounced, the League’s board reviewed his
eiigibility for participation. The board exam-
ined the resuits of flve national polls taken
between September 27 and October 16, con-
ducted by the same polling organizations
whose results the League had examined in

LWVEF officials brief the fJournalists who
formed the panel of questioness for the
debate in Baltimore between Ronald Reagan
and John Anderson.

making its early September declsion. Four of
these five polis showed John Anderson’s level
of support below 15 percent, clearly below the
levels of support he recelved in those same
polls in early September. in consultation with
the same three polling experts with whom It
had conferred earlier, the League’s board
determined that John Anderson no longer
met the League’s criteria, The League then —
on Qctober 17 — Invited Jirnmy Carter and
Ronald Reagan to debate in Cleveland, Ohlo
on October 28. Both candidates accepted the
invitation.

The scenario was very different from that
first envisioned by the League. As originaily
planned, a debate so late In the campalgn
would have been the last In a series of three, a
serles that would have offered the possibllity
of varying the subject matter and format. Now,
the two main contenders would have only one
chance to face one another. October 28 had
become transformed from one In a serles of
opportunities for candidates and voters to
deal thoughtfully with the issues into a
winner-take-ail event.

With such high stakes, planning for the
actual Debate was a delicate process. Candi-
dates’ representatives were concerned about
audience size, color of backdrop, the place-

CNOTSTATA FATHOSANVI SHIT AN owniyannann ooy

SSTEON0D 40 AavaaTi



et

B A

& |
3

ment of stilt photographs in the hall, etc. But
the forrnat was of greatest concern.

For the very reason that the Cleveland
Debate would now be the only one between
the two major-party candidates, the League
urged a format that would produce the freest
possible exchange on the broadest possible
range of campaign issues — namely, using
only a moderator to direct the flow of ex-
change between the two candidates. it was a
format that had worked exceptionaily well In
the second of the 1980 League-sponsored
Forums in Chicago.

For exactly the same reason — that it was to
be the only Debate between Carter and
Reagan - this format was not acceptable to
either candidate. With the stakes 50 high,
neither was willing to take his chances on
such a free-flowing forrnat. Both insisted on a
more predictable exchange, using a mod-
erator and paneliists as in the 1960 and 1976
debates.

The League, like many viewers and press
critics, was far from satisfied with either this
format or that of the September Debate. The
fact was, however, that the candidates’ repre-
sentatives insisted on the “modified press
conference” format of both Debates,
negotiated to the minutest detali. It was that
or nothing. ‘

Closely allied to the format issue was that of
panel selection. The League had developed a
roster of 100 journalists from which the
moderators and panelists for both Debates
were finally drawn. League staff conducted an
exhaustive search through consultation with
professional media associations, producers of
major news analysis shows and editors and
news directors representing minority media.
Particular attention was given to the jour-
nalists’ areas of expertise and their reputation
for fair and objective reparting of the issues.

The finai selections were made by the
League in consultation with the co-chairs of

The Lea

When the League announced it No' =
1979 Its Intention to sponsor a serl < -
Presidential Forums and Debates, it .. 2~
the midst of a prolonged struggle o -- .
ing sources and the structure of fed-:-»
candidate debates witih the Federal * c-.
Commission (FEC), the agency setto
regulate federat elections under the (571
Federal Election Campaign Act (FECA . On
the provisions of that act made it un aw -
any corporation or union “to make a <ort-
tion or expenditure in connection wi - ar-
election to any political office. .. ."Ir ; .‘-
while the LWVEF was planning the 1< =~
Presidential Forums, the FEC inform. - :
vised the League that corporate and .~ -
funds to finance the Forums would 1, :: >«
prohibited as long as such contribuii ++s -
not have the “effect of supporting or ‘a.c-:
particular partles or candidates.” But n 137
after the LWVEF had already conducts = -~
forums series partly financed by ccrporate
and union contributions, the FEC Issued o
policy staternent barring 501(c)(3) organi- .
zations such as the LWVEF from accepting -
corporate or union donations to defray the .
costs of such events as debates. The FEC
admitled that corporate and union donatton N
to the LWVEF were nat political contribution; !
or expenditures under FECAs deﬂnl&in" nF - ’
those terms, but the agency sald tha -
LWVEF's expenses were neverthe!ess
bursements “in connection with” an¢ -
and therefore could not come fromce¢ = 1
OF union sources.
The 1976 decislon, which was mad
advance of the League-sponsored Foi 7.1
Debates, had a devastating effect on 1 ~z; 4
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ns to fund these Presidential Debates.
Bigreed to rely solely on contributions from
fviduals and unincorporated organizations,
he League was unable to ralse enough
Sney to cover the full cost of the 1976
tes.
February 11, 1977, convinced that Presi-
itial Debates were an important edu-
al service to the public, and fearing the
¥ declson would have an Impact on state
od local Leagque-sponsored candidate events,
e League of Women Voters of the United
les, the League of Women Voters Educa-
1 Fund and the League of Women Voters of
Angeles sued the FEC, challenging lts
Ision to prohibit the LWVEF from accepting
prporate and union money.
e As a result of the lawsuit and FEC pubilic
earings on the Importance of debates to an
nied electorate, the FEC cancelled its
2r decision and agreed to begin the
cess of writing regutations that would
Issues of debate funding and sponsor-
p. The League did not belleve that any
ations In this area were necessary but
isaw them as a way to remove the chilling
%effect of the FEC's prior action on potential
*corporate donors.
{- The process of setting those regulations
ttook almost three years. In order to guarantee
nonpartisanship, the FEC formulated regu-
‘tions limiting sponsors of debates 1o those
“who might reasonably be expected to act n 2
mpamfan ;}nam;er and by establishing strict
as 1o who might be Invited to participate
hTﬁ;‘eédebate. 4 partielpa
agency’s (irst attempt at regulation was
vetoed by the Senate in Septemggr 1979.

d the FEC: Financing the Debates 5

* $700,000 for the 1980 Presidential Forums

Thus the FEC began the rulemaking process *' - :
again and developed a reguiation that took . .7
effect on April 1, 1980, barely In time forthe -
League to undertake the massive fundralsing _ . |
necessary (o sponsor the 1980 Presidential - 7 -
Debates. This regulation broadened sponsor-__. - -
ship of debates to 501 (c)(3)and 501 (c){4) .. &
organizations that did not endorse, support or. *
oppose polltical candidates or parties, It also
allowed bona fide broadcasters and the print
media to spend corporate money to stage i3
debates. It left to the discretlon of the sponsor 5+
the method by which candidates were chose
to participate. The FEC stated that debates are "
requilred to be nonpartisan and left it up to the ~.
sponsor as to how that was to be achieved. "

As soon as the new regulation went into -/ .
effect, the League began to ralse money from -
corporations for the 1980 Presidential De- -~ °
bates. A breakthrough In securing the neces-- -
sary amount of funding came when six major
corporations each contributed $50,000. (See
inside front cover for list of corporate contri-
butors.) {The largest single contribution in the "
history of the LWVEF's Debates project was a
gift of $250,G00 from the Charies Benton
Foundation In 1976, made before the 1976
FEC ruling.)

In al}, the League raised and spent nearly

and Debates, which could not have taken

place without the generous contributions of

the corporations and Indlviduals involved.

This $700,000 was greatly augmented by the
value of volunteer hours — particularly those -
of League members in Baltimore, Loulsville,
Portland and Cleveland — making the Debates
far more than a mitlion dollar effort.
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the Advisory Committee, Carla Hills and
Newton Minow, after they discussed the pool
of joumnalists with the candidates’
representatives.

The League preferred to keep the candi-
dates’ representatives entirely out of the panel
selection process. However, because of the
tremendous significance of the Cleveland De-
bate, the candidates’ representatives insisted
on being invoived In almost every decision —
large and small.

Alook Back...and a
Lock Ahead

Scholars Steven Chaffee and Jack Dennis write
that while many questions about debates
need more study and research, one conclu-
slon drawn from studies of the 1960 and 1976
presidential debates Is that “the debates make
substantial contributions to the process of
democracy and perhaps even to the longer-
term viabllity of the system. The research
offers a great deal of support for the prcposi-
tion that the debates serve imporiant Informa-
tional functions for voters.™ They enable the
voter to weigh the altermatives being proposed
by each candidate, and “as an information-
gathering device they have the unique virtue
of allowing a simultaneous consideration of
the aliernatives, “* without which the voter is
forced to gather Information from “a large
series of such discontinuous, one-sided pres-
entations as advertisements, news reports of
speeches, and party conventlons.”
When scholars, historlans and political ob-

'The Past and Future of Presidential Debates,
Austin Ranney, Ed. “Presldentlal Debates: An
Empirical Assessment” by Steven H. Chaffee and
Jack Dennis, 1979, American Enterprise Instltute,
p. 98.

bid., p. 99.

Abid., p. §5.

servers write the definitive history of the ' --
Presidential Debates, how will they be vic - -
What contributions did they make towarc . .
demaocratic system of government? How -
the League’s experience as sponsor ~bc- -
successes and its fallures ~ serve to kmp- -
the quality of debates in the future?

Afthough it Is too early to achleve an

historical perspective, It is possible to ma -«
some telling observatlons about the sign. =
cance of the 1980 Presidential Debates ar -
the {essons (o be learned. The nature anc <~
quality of the 1984 presidential campalgn ~ :
fast-approaching event — will be affected |-
how constructively we use the Intervening
time to evaluate the 1980 Presidential Det :--
experience in order to bulld a better one it
1984.

Presidential Debates in 19847 Yes. Presls -~
tial Debaies every four years are now beco~
ing the nomm: never before have we had
debates In consecutive presidentiat electio -3
This nascent tradition, together with voters
heightened sense of entitiement — a right to
see and hear presidentlal candidates debate
the Issues at the same time, In the same place
and under the same conditions - will weigh
heavily against the reluctance of future candi-
dates to participate.

But even if the weight of voter expectation
overrides the resistance of major-party candi-
dates, the complex problems surrounding the
participation of minor-party and independ -
candidates remain. ina 1979 report, the 2 -~
Century Fund Task Force on Televised Pres
dential Debates called this “the single mos:
difficuit issue confronting Presidential De-
bates.” (The 20th Century Fund is an inde-
pendent research foundatlon that studies

economic, political and social institutions a
issues.) In 1980, the League tackled the isst -
with its ellgibility criteria. That approach will
be a starting point for all future efforts to sei
ruies for debale participation.
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In 1980:

the Carter-Reagan Debate.

Backstage at the Debates

ln 1975, the Federal Communications Cornmission ruled that debates could be exempt !'rom :

the “equal time” restrictions of Section 315 of the Communications Act of 1934 If sponsorship |
was independent of both broadcasters and candldates and the debates could be class_medas i
bona fide news events. Thus, in 1976 and 1980, the League served as the independent '
sponsor of the Debatm, which were covemd by the broadcast media as news events. *

¢ 45.8 million homeho!ds. approximately 120 mtll!on viewers Inthe Untted Stat&s watched

e 1,204 members of the media were present in Ba‘ltimore to cover ihe Mderson-?zagan -
Debate; 1,632 media representatives were In Cleveland to cover the Carter-Reagan Debate. !
This included still photographers and print. TY, radio and forelgn journalists. "« :

e The Yolce of America broadcast the Debates live or tape-delayed In English to a wurldwlde
listening audience. VOAS 39 language services used excerpts of the Debates in tmn.slaﬂon‘ ;
for newscasts. The Debates were broadcast live in Spanish to all of Latin America. »

The League itself gives the 1980 Presiden-
tial Debates experience mixed reviews. It takes
pride in the history-making nature of its
efforts. And it takes pride In adhering to its
main goal. The League’s persistence did
enable American voters, in record-breaking
numbers, to hear significant presidential can-
didates debating the issues. It met an unques-
tionable "consumer demand™ an October
1980 national public opinion poll found that
73 percent of the people surveyed wanted
such debates. Voters had two opportunities to
make side-by-side comparisons of candidates
and their positions on the issues. In an
election characterized by slick candidate
packages — 30- and 60-second radio and
television advertisements and canned
Speeches — the League Debates gave the
voters the solld infonmation they needed to
help them cast an informed vote.

Yet despite the clear demand from voters
for lh}s service, the 1980 Presidentia) Debates
were in constant jeopardy. League plans for a
comprehensive serles of four Debates — three
among presidential candidates and one

among their running mates — had to be
abandoned; a three-way Debatie never took
place; and because the mafor-party candidate <
met only once, that Debate took on all the
burdens of a “winner-take-all” event. Issues
concerning structure and format were
negotiated to the minutest detall. Candidates
were unwiiling to try new formats, and they
threatened to walk away from debating at
many turns if they did not get what they
wanted.

These difficulties faced by the League In 1980
will be facing the League or any other debates
sponsor in the future. Whenever a major
candidate sees disadvantages in sharing a
platform with an opponent, a debate may nnt
take place. And whenever the smallest featu -
of the pian seems disadvantageous, the thre
to walk away can hold the effort hostage. To
ensure that improved debates become a
regular part of every presidentlal election, ar -
to examine and improve the political
comrnunications process (how candidates
cominunicate to voters their stands on Issue -
the LWVEF has embarked on a three-year
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Above, LWVEF Chalr Ruth J, Hinerfeld briefs

the press the day before the Cleveland debate
betiween Jimmy Carter and Ronald Reagan

project leading up to the 1984 presidential
election. The League will reach out to the 73
percent of Americans who have said they are
In favor of debates through their various
organlzations, Institutions and as individuals.

The purpose of this effort Is to ralse Issues
aboul the ways In which candidates
communicate with the electorate, and to
educate the public about debates and the
whole political communilcation process. Tt - -
events will include town meetings, opinion
leader gatherings and hearlngs among
others. Above all, this project will Identify - -
mobilize the debates constituency so that i --
constituency can demand of future candid: .. -
that they face each other and the public in -~
open exchange of ideas.

The League’s primary goal Is to see that
presidential debates occur in 1984 and in {~
future, and that the debates process contlr .«
to be improved. The League’s experience ¢ s
sponsar of Presidential Debates In 1976 ar :
1980, combined with the long tradition of
state and local League-sponsored candidat
events, places the organization in an ideal
position to ensure that this happens.
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Appendix A
1980 Presidential Forums*

First Presidential Forum

Wednesday, February 20, 1980

8:30-10:00 p.m. EST

Manchester, New Hampshire

Moderator:  Howard K. Smith, broadcast
Journalist

Joseph Kraft, syndicated
columnist

Elleen Shanahan, managing
editor Washingion Star

Representative John Anderson
Senator Howard Baker
Ambassador GQeorge Bush
Qovernor John Connally
Representative Philip Crane
Senator Robert Dole

Governor Ronald Reagan

Part I. Seven questions were
posed. The candidate to
whom a question was first
addressed had two minutes to
respond; the other six candi-
dates each had one minute to
respond. Total: 1 hour.

Part Il. Individuals from the
audience directed their ques-
tions to a specific candidate
who was given one and one-
haif minutes to respond. Total;
23 minutes.

Part [li. Each candidate was
glven one minute to make a
closing statement. Total: 7
minutes.

Panellsts:

Candidates:

Format:

*Questions for each forum could cover any
subject.

Second Presidential Forum

Thursday, March 13,1980
8:00-9:30 p.m. CST
Chicago, lilinols

Moderator:
Candldates:

Howard X Smith

Arribassador George Bush
Representative Philip Crane
Qovernor Ronald Reagan

Fart I. The moderator di-
rected questions to specific
candidates: after the inltial re-
sponse, all the candidates
were free to particlpate ina
discussion of the Issue. Total:
90 minutes,

Part [I. iIndividuals from the
audlence asked questions; the
format for response was the
same as In Part [. Total: 26
minutes.

Part Ill. £ach candidate was
allotted one minute for a clos-
ing statement. Total: 4 min-
utes.

Format:

Third Presidential Forum

Wednesday, April 23, 1980
8:00-9:00 p.m. CST
Houston, Texas

Mederator:  Howard K. Smith

Candidates: Ambassador George Bush
Governor Ronald Reagan

Format: Same as in Second Presiden-

fial Forum. Part I: 45 minutes.
Part 11: 13 minutes. Part HL: 2
minutes.

Representative John Andersol- .

CATeh F W AFEs Yy

an ¢

SSAUTNOD JO AV IT SNNTCTATA TITUNCHMIY e




Appendix B
1980 Presidential Debates*

First Presidentlal Debate

Sunday, September 21, 1980
10:00-11:00 p.m. EST
Baltimore, Maryland

Maderator:  Blil Moyers, public television
commentator/producer

Panelists: Charles Corddry, reporter,
Baltimore Sun
Soma Qolden, editorial writer,
New York Times
Danlel Greenberg, syndicated
columnist
Carol Loomis, board of
editors, Fortune magazine
Lee May, reporter, Los Angeles
Times
Jane Bryant Quinn, columnist,
Newsweek magazine

Candidates: Representative John Anderson
Governor Ronald Reagan

Format: Each panelist asked cne
question. Each candidaie was
given two and one-half
minutes to respond; then each
had an additional one minute
15 seconds to challenge the
other’s response. Each
candidate was allotted three
minutes for a closing
statement. Total: one hour.

*Questions for each debate could cover any
subject,

- ——

Second Presidential Debate

Tuesday, October 28, 1980
9:30-11:00 p.m. EST
Cleveland, Ohlo

Moderator:  Howard K. Smith
Panelists: Harry Ellis, Washington staff
correspondent, Christian

Sclence Monitor

William Hilllard, assistant
managing editoy, Fortland

Oregonian

Marvin Stone, editor, U.S.
News and World Report

Barbara Walters,

correspondent. ABC News

Candidates: President Jimmy Carter
Qovernor Ronald Reagan

Format: Part I. Each panelist directe :
one question to a candidate
who was given two minutes -
respond. The panelist then
asked a follow-up question,
and the candidate had one
minute to respond. The san -.
question was directed to the
other candidate, who had the
same opporfunity to respond
to that question and a follow-
up question. Each candidate
was then given one minute to
challenge the other's re-
sponse. Total: 40 minutes.

Part Il. Each panelist aske °
one question to which eac -
candidate had two minute: -
respond. Each candidate v -
then glven one and one-hz
minutes for a rebuttal. Eac -
had one minute for a swm
buttal. Total: 40 minutes,
Part ill. Each candidate h:
three minutes for a closing’
statement. Totai: 6 minute -
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Appendix €

Public Advisory Committee*

Carla Hills, Co-Chair
Robert Anderson
Jerry Apodaca
James David Barber
Charles Benton
Shirley Temple Black
Douglass Cater

Soi Chaikin
Archibald Cox

Lee Hanna

Dorothy Helght
Harrlet Hentges
Ruth J. Hinerfeld

Bill Brock, Chalman
Republican National Committee

Newton Minow, Co-Chair
Benjamin Heoks

Pat Hutar

Jim Karayn

Jewel Lafontant

Lee Mitchell

Austin Ranney

Sharon Percy Rockefeller
Carmen Deigado Votaw
Paul Wagner

Charls Walker

Caspar Welnberger

Ex-officio
John White, Chairman

Democratic Natlonal Committee

*When the Advisory Committee was formed, Anne Armstrong served as one of the co-chalr:-
She resigned on July 2. 1980 to play a major role in the Republican presidential campaign. =+
was succeeded as co-chair by Carla Hills.
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COMMISSION ON E

PRESIDENTIAL DEBATES
1200 New Hampshree Avenue, NV, o Suite 345 ¢ Washington, D, C. 20036 o (202) 872-1020 © Fax (202) 7381-5923
Embargoed for release until Contact: John Scardino (202) 737 7733
10:00 a.m. EST, Media Director, or
Thursday, January 6, 2000 Janet Brown (202) 872 1020

Executive Director

COMMISSION ON PRESIDENTIAL DEBATES ANNGUNCES CANDIDATE SELECTION
CRITERIA, SITES AND DATES FOR 2000 DEBATES

-

I'e.

HOME e

T
)

iF (Washington, D.C.,...} Commission on Presidential Debates (CPD) co-chairmen Paul G. Kirk, Jr.
- and Frank J. Fahrenkopf, Jr. today announced the candidate selection criteria to be used in the 2000
1;: general election debates as well as the dates and sites for the debates.
r Kirk and Fahrenkopf noted that after each of the last three general elections, the CPD had
e undertaken a thorough review of the candidate selection criteria used in that year’s debates, After
5 extensive study, the CPD has adopted a three-part standard for 2000 which is detailed in the
Tz attached document. “The approach we announce today is both clear and predictable,” Kirk and
£ Fahrenkopf said.

The CPD co-chairmen also announced four dates and sites for the 2000 debates:

o First presidential debate: Tuesday, October 3, John F. Kennedy Library and
the University of Massachusetis, Boston, MA

e Vice presidential debate: Thursday, October 5, Centre College, Danville, KY
Second presidential debate: Wednesday, October 11, Wake Forest University,
Winston-Salem, NC

o Third presidential debate: Tuesday, Qctober 17, Washington University in St. Louis, MO

o Madison, WT and St. Petersburg, FL have been selected as alternate sites.

Established in 1987, the nonpartisan, norprofit CPD sponsored and produced the 1988, 1992, and
1996 general election debates. The CPD also undertakes research and partners with educational and
public service organizations to promote citizen participation in the electoral process. In 2000, the
CPD, with McNeil/Lehrer Productions, will produce “Debating our Destiny,” a two-hour PBS
special featuring interviews with participants in presidential debates since 1976.

The CPD intends to make extensive use of the Internet in its 2000 educational efforts, building on
its 1996 voter outreach program, DebateWatch *96. Details of the CPD’s Internet activities, which
will be supported by corporate and nonprofit entities specializing in interactive application of the
Internet, will be announced in the next several weeks. Background information on the CPD’s
mission, history and educational projects is available on its website: www.debates.org. The CPD
will coliaborate with the Freedom Channel in its work.

{mare)
Car-chairmen Hunorary Co-chainnen Drrectors
Feank J. Fahrenkopd, Jr. Gerald R. Fond Chitfort L. Alexander, fo. Antonia Hernande:
Paul G. Ksrk, Jr. Jimmy Carter Howard G. Buffetr Caroline Kennedy
Ronald Reagan Senator Paul Coverdell Newron N. Minow
Executive Director Juhn C. Danforth Dorothy Ridings
Janer H. Brown Representative Jennifer Dunn
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COMMISSION ON PRESIDENTIAL
DEBATES' NONPARTISAN CANDIDATE SELECTION CRITERIA
FOR 2000 GENERAL ELECTION DEBATE PARTICIPATION

A. INTRODUCTION

The mission of the nonipartisan Commission on Presidential Debates (the “CPD”) is to
ensure, for the benefit of the American electorate, that general election debates are held every
four years between the leading candidates for the offices of President and Vice President of the
United States. The CPD sponsored a series of such debates in each of the past three general
elections, and has begun the planning, preparation, and organization of a series of nonpartisan
debates among leading candidates for the Presidency and Vice Presidency in the 2000 general
election. As in prior years, the CPD’s voter educational activities will be conducted in
accordance with all applicable legal requirements, including regulations of the Federal Election
Commission that require that debate sponsors extend invitations to debate based on the
application of “pre-established, objective” criteria.

The goal of the CPD's debates is to afford the members of the public an opportunity to
sharpen their views, in a focused debate format, of those candidates from among whom the next
President and Vice President will be selected. In the last two elections, there were over one
hundred declared candidates for the Presidency, excluding those seeking the nomination of one
of the major parties. During the course of the campaign, the candidates are afforded many
opportunities in a great variety of forums to advance their candidacies. In order most fully and
fairly to achieve the educational purposes of its debates, the CPD has developed nonpartisan,
objective criteria upon which it will base its decisions regarding selection of the candidates to
participate in its 2000 debates. The purpose of the criteria is to identify those candidates who
have achieved a level of electoral support such that they realistically are considered to be among
the principal rivals for the Presidency.

In connection with the 2000 general election, the CPD will apply three criteria tc each
declared candidate to determine whether that candidate qualifies for inclusion in one or more of
CPD’s debates. The criteria are (1) constitutional eligibility, (2) ballot access, and (3) electoral
support. All three criteria must be satisfied before a candidate will be invited to debate.

B. 2000 NONPARTISAN SELECTION CRITERIA

The CPD's nonpartisan criteria for selecting candidates to participate in its 2000 general
election presidential debates are:

1. EVIDENCE OF CONSTITUTIONAL ELIGIBILITY

The CPD's first criterion requires satisfaction of the eligibility requirements of
Article II, Section | of the Constitution. The requirements are satisfied if the candidate:

(more)
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a. 1s at least 35 years of age;

b. is a Natural Bom Citizen of the United States and a resident of the
United States for fourteen years; and

c. is otherwise eligible under the Constitution.

2. EVIDENCE OF BALLOT ACCESS

The CPD's second criterion requires that the candidate qualify to have his/her
name appear on enough state ballots to have at least a mathematical chance of securing an
Electoral College majority in the 2000 general election. Under the Constitution, the candidate
who receives a majority of votes in the Electoral College (at least 270 votes), regardless of the
popular vote, is elected President.

3. INDICATORS OF ELECTORAL SUPPORT

The CPD's third criterion requires that the candidate have a level of support of at
least 15% (fifteen percent) of the national electorate as determined by five selected national
public opinion polling organizations, using the average of those organizations’ most recent
publicly-reported results at the time of the determination.

C. APPLICATION OF CRITERIA

The CPD’s determination with respect to participation in the CPD’s first-scheduled
debate will be made after Labor Day 2000, but sufficiently in advance of the first-scheduled
debate to allow for orderly planning. Invitations to participate in the vice-presidential debate will
be extended to the running mates of each of the presidential candidates qualifying for
participation in the CPD’s first presidential debate. Invitations to participate in the second and
third of the CPD’s scheduled presidential debates will be based upon satisfaction of the same
multiple criteria prior to each debate.

Adopted: January §, 2000
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The Commission on Presidential Debates

DECLARATION OF FRANK NEWPORT, Ph.D.

I, Frank Newport, give this declaration based on personal knowledge.

1. 1 am Editor-in-Chief of the Gallup Poll. For over sixty years, the Gallup
Organization has been the world leader in the measurement and analysis of people’s
attitudes, opinions and behaviors. I have been associated with the Gallup Organization
since 1987, and have served as Editor-in-Chief of the Gallup Poll since 1990. In my present
capacity, I have direct or indirect responsibility for the over 50,000 interviews conducted
annually by the Gallup Poll.

2. Prior to joining the Gallup Poll, I was a partner at the Houston research firm
of Tarrance, Hill, Newport and Ryan, where I conducted public opinion and market research
for a wide variety of businesses and organizations across the country. In that capacity, I was
involved in the implementation and analysis of hundreds of market research and public
opinion polls.

3. I obtained my master’s degree and Ph.D. in Sociology from the University of
Michigan and have taught sociology at the University of Missouri - St. Louis. My writing
on public opinion polling has appeared in numerous scholarly publications, including the

American Sociological Review, the New York Times, the American Journalism Quarteriy,

the Journal of Political and Medical Sociology, Social Forces, Public Opinion Quarterly,

and Public Perspectives, and I regularly appear on national television and radio programs as
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an expert on public opinion polling. I also serve on the Beard of Directors of the Roper
Center for Public Opinion Research and as a Trustee of the National Council on Public
Polls. I have extensive experience in the conducting of public opinion polling, the
methodologies used by public opinion pollsters, the leading organizations involved in public
opinion polling and the strengths and weaknesses of public opinion polling.

4, The science of public opinion polling is by far the best mechanism we have
for accurately measuring public sentiment. Public opinion polling in this country is a highly
developed and tested scientific process by which polling experts seek to arrive
mathematically and objectively at the best estimate of public opinion on a specific topic at
specific time. Public opinion polling, and in particular national poliing conducted during
the presidential general election campaign, has a high degree of reliability. The National
Council on Public Opinion Polls (“NCPP”) recently conducted a study to examine the
reliability of pre-election polling conducted in the 1996 presidential election. NCPP
averaged the final poll estimates of several leading survey organizations and found that the
public polling results matched very closely, within 2%, the actual electoral results. The
NCPP also analyzed final presidential election polls dating back over 50 years. NCPP’s
study found that average poll error has been similarly low for presidential elections between
1956 and 1996. Moreover, both the methodology and frequency of political polling have
improved and continue to improve. (The 1948 election is often cited by polling critics as
proof of the unreliability of polls. Not only has the science of conducting public opinion
polling advanced tremendously since 1948, but the polls conducted in 1948 were conducted
far in advance of Election Day. It is likely that significant shifts in voter sentiment occurred

in the substantial interval between the time the polls were conducted and Election Day.)
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S. One element of public opinion polling that is often misunderstood is the
margin of sampling error. A poll seeks to pinpoint the best estimate of public opinion at a
given time. The percentage figure reported by a polling organization reflects that
organization’s best estimate of the matter surveyed. The margin of sampling error that is
usually reported with survey results indicates that, due to a variety of random factors, the
reported sample estimate could vary by a certain number of percentage points from the
actual state of public opinion on that day. That does not mean that a result anywhere within
the margin of error is just as likely as the reported estimate. Rather, the reported result is
the polling organization’s best objective estimate of where public opinion stands at a
specific point in time.

6. Another way in which polls can be misinterpreted is when the result of an
election is compared to a poll taken weil before the election as a means of criticizing the
perceived accuracy of the poll. A public opinion poll is an estimate of public opinion at the
time the poll was taken, and is not a prediction of where public opinion will be at a later
point in time.

7. I currently serve as a consultant to the CPD and in that regard provide CPD
with consulting services and advice in the areas of polling methodology and statistics. I was
retained in this connection prior to the CPD’s announcement of its Nonpartisan Candidate
Selection Criteria for 2000 General Election Debate Participation.

8. The CPD has made the determination that one of the criteria it wilt apply in
deciding which candidates it will invite to participate in its 2000 debates is whether the
candidate has a level of support of at least 15% (fifteen percent) of the national electorate as

determined by five selected national public opinion polling organizations, using the average
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of those organizations’ most recent publicly reported results at the time of the CPD’s
determination, I have been retained as a technical advisor to the CPD in connection with its
implementation of the 15% standard.

9. The CPD has decided that in order to apply the above criterion, it will
consider publicly reported results from the following national opinion polling organizations;

ABC News / Washington Post, CBS News / New York Times; NBC News / Wall Street

Joumal; CNN / USA Today / Gallup; and Fox News / Opinion Dynamics. Each of these

five polling organizations is nationally recognized and well-respected and each has a fine
record of conducting public opinion polls in a reliable, professional and scientific manner.
These polls are referred to widely for reputabie estimates of a candidate’s standing. In
addition, these organizations each ¢an be expected to poil frequently and regularly in the
final weeks of the 2000 Presidential campaign.

10.  CPD will not be conducting its own polls or instructing the organizations on
how to conduct their research. Rather, CPD has made the decision to rely on the
professional judgment of the survey research scientists and professionals who work for the
polls to make decisions on how to collect their data and report their results. 1am generally
familiar with the methods employed by the five organizations, and I believe that it is
reasonable to conclude that polls by these organizations will be conducted in a responsible,
professional manner, and that they will be conducted frequently during the time period
directly before and between the CPD’s scheduled debates.

11.  There will be some unavoidable differences in the methodology employed by
each polling organization; for example, there may be differences in the definition of the

national electorate, the sample size used, and the wording of questions used by the polling
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organizations. These types of differences do not in and of themselves mean that any of the
polls use unreasonable methodology or that any of the polls are conducted in a manner that
is not objective. To avoid any methodological differences the CPD would have to limit
itself to using one poll. Instead, in order to eliminate over-dependence on any one poll,
CPD has chosen to use a simple average from among results recently reported by the above-
listed organizations.

12.  The use of an average of a number of polls in this context is reasonable. The

average of a number of polls can be determined in a scientific, objective manner, and that

average will be a good indicator of a candidate’s level of public support. Indeed, the use by

the CPD of an average could have the result of reducing random error that may be
associated with the use of data from only one source.

13.  Most national polls provide respondents the opportunity to volunteer the
name of candidates whose names are not presented in the survey question. Some survey
organizations also will ask “open-ended” questions in order to pick up the names of any
candidates whose support appears to be building among the electorate. It is up to each
polling organization to determine at what level of support it will report results relating to a
particular candidate and at what level of support it will include a candidate’s name in the
question itself. Based on my experience, I believe that there is an extraordinarily high
likelihood that any candidate who enjoys a level of support that approaches 15% of the
national electorate would be included among the candidates identified in the polling
questions asked by the organizations on whose polls CPD will rely.

14, Given polling practices in the recent past and my professional expectations

regarding polling to be done in connection with the 2000 general election campaign, I
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expect that the sample sizes for the five polls selected by the CPD will be roughly the same.
In the event that they are not, I do not expect that minor differences in sample sizes used
will in and of themselves cause significant variation in the results reported by the polls, or
that small differences in sample sizes will make one poll significantly more reliable than
another. This is based on my belief that each of the organizations employs professional,
scientific and reliable methods. In addition, given past experience, the polling organizations
are not likely to allocate undecided votes among the candidates at that stage of the campaign
when the CPD will be consuiting their polls. Some polling organizations allocate
undecideds in their last polls before an election, while others never do allocate undecideds.
Polling organizations also have different mechanisms they use to allocate undecideds. It is
my understanding that the CPD has made the decision to rely on the judgment of the polling
firms themselves in regard to the undecided allocation issue, and that the CPD will not
attempt to repercentage or aliocate undecideds itseif.

15. I declare under penalty of perjury that the foregoing is true and correct.

Executed on May _i , 2000.

Ve WS

Frank Newport
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